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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-27—-AD; Amendment
39-11059; AD 99-05-11]

RIN 2120-AA64
Airworthiness Directives; British

Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all British Aerospace
Model BAC 1-11 200 and 400 series
airplanes, that currently requires
repetitive visual inspections to detect
cracks in the flight deck canopy area,
and repair, if necessary; and repetitive
detailed visual and eddy current
inspections to detect cracks of the top
sill members at station 82.5, and
replacement of cracked parts with new
parts, or repair of the top sill members.
This amendment continues to require
detailed visual and eddy current
inspections to detect cracks of the top
sill members at station 82.5. This
amendment also adds a requirement for
a one-time inspection to determine the
type of fasteners installed in certain
holes of the joint strap installation, and
replacement of rivets with bolts, if
necessary. This amendment is prompted
by the issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to detect and correct cracking
in the flight deck canopy area, which
could result in reduced structural
integrity of the flight deck frame and
adjacent fuselage structure.

DATES: Effective April 9, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 9,
1999.

The incorporation by reference of
British Aerospace Alert Service Bulletin
53-A-PM5994, Issue 3, dated April 8,
1993, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of April 22, 1996
(61 FR 11534, March 21, 1996).

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace, Service
Support, Airbus Limited, P.O. Box 77,
Bristol BS99 7AR, England. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 96-06-07,
amendment 39-9544 (61 FR 11534,
March 21, 1996), which is applicable to
all British Aerospace Model BAC 1-11
200 and 400 series airplanes, was
published in the Federal Register on
January 6, 1999 (64 FR 785). The action
proposed to continue to require detailed
visual and eddy current inspections to
detect cracks of the top sill members at
station 82.5, and replacement of cracked
parts with new parts, or repair of the top
sill members. The action also proposed
to add a requirement for a one-time
inspection to determine the type of
fasteners installed in certain holes of the
joint strap installation, and replacement
of rivets with bolts, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 42 airplanes
of U.S. registry that will be affected by
this AD.

The actions that are currently
required by AD 96-06-07, and retained
in this AD, take approximately 19 work
hours per airplane to accomplish
(including access and close), at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions on U.S.
operators is estimated to be $47,880, or
$1,140 per airplane, per inspection
cycle.

The new inspection that is required in
this AD action will take approximately
1 work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the new inspection required
by this AD on U.S. operators is
estimated to be $2,520, or $60 per
airplane.

Should an operator be required to
accomplish the necessary replacement
of rivets with bolts, it will take
approximately 3 work hours per
airplane to accomplish the replacement,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of any necessary replacement of
rivets is estimated to be $180 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
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“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9544 (61 FR
11534, March 21, 1996), and by adding
a new airworthiness directive (AD),
amendment 39-11059, to read as
follows:

99-05-11 British Aerospace Airbus Limited
(Formerly British Aerospace Commercial
Aircraft Limited, British Aerospace
Aircraft Group): Amendment 39-11059.
Docket 98—NM-27—-AD. Supersedes AD
96-06-07, Amendment 39-9544.

Applicability: All Model BAC 1-11 200
and 400 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the flight deck frame and adjacent fuselage
structure, accomplish the following:

(a) Perform a detailed visual inspection to
detect cracks of the top sill joint strap at
station 82.5, of the frame at station 113, and
of the frame at station 160.5 (left-hand side
only) between stringers 13 and 15; and an
eddy current inspection to detect cracks of
the top sill members at station 82.5. Perform
these inspections in accordance with British
Aerospace Alert Service Bulletin 53—A—
PM5994, Issue 3, dated April 8, 1993; Issue
4, dated August 23, 1996; or Issue 5, dated
April 18, 1997; at the time specified in
paragraph (a)(1) or (a)(2) of this AD, as
applicable. After the effective date of this AD,
only Issue 5 shall be used.

(1) For airplanes operating at a maximum
cabin differential pressure not exceeding 7.5
pounds per square inch (psi): Perform the
inspections at the later of the times specified
in paragraphs (a)(1)(i) and (a)(1)(ii) of this
AD. Thereafter, repeat these inspections at
intervals not to exceed 5,000 landings or
7,500 hours time-in-service, whichever
occurs first.

(i) Prior to the accumulation of 20,000 total
landings. Or

(ii) Within 1,200 landings or 12 months
after April 22, 1996 (the effective date of AD
96—-06-07, amendment 39-9544), whichever
occurs later.

(2) For airplanes operating at a maximum
cabin differential pressure greater than 7.5
psi, but not exceeding 8.2 psi, including
those airplanes having incorporated British
Aerospace Airbus Limited Modification
PM3187: Perform the inspections at the later
of the times specified in paragraphs (a)(2)(i)
and (a)(2)(ii) of this AD. Thereafter, repeat
these inspections at intervals not to exceed
3,500 landings or 5,250 hours time-in-
service, whichever occurs first.

(i) Prior to the accumulation of 14,000 total
landings. Or

(i) Within 800 landings or 12 months after
April 22, 1996, whichever occurs later.

Note 2: British Aerospace Airbus Limited
Modification PM3187 increases the cabin
differential pressure from the normal 7.5 psi
to 8.2 psi. If Modification PM3187 has been
incorporated on the airplane, that airplane is
considered to be subject to the requirements
of paragraph (a)(2) of this AD.

(b) Concurrent with the next detailed
visual inspection performed after the
effective date of this AD in accordance with
paragraph (a) of this AD, perform a one-time
visual inspection to determine the type of
fasteners installed in the two hole locations
specified in Figure 2 of British Aerospace
Alert Service Bulletin 53—-A-PM5994, Issue
5, dated April 18, 1997.

(1) If bolts are found installed in the two
hole locations specified in Figure 2 of the
alert service bulletin: Prior to further flight,
remove the bolts and perform the eddy
current inspection specified in paragraph (a)
of this AD to detect cracking of the top sill
members at station 82.5, in accordance with
the alert service bulletin. Repeat the detailed
visual and eddy current inspections
thereafter as specified in paragraph (a)(1) or
(a)(2) of this AD, as applicable; in accordance
with the alert service bulletin.

(i) If no cracking is detected, prior to
further flight, reinstall the bolts.

(i) If any cracking is detected, prior to
further flight, repair in accordance with
paragraph (c) of this AD, and reinstall the
bolts.

(2) If rivets are found installed in the two
hole locations specified in Figure 2 of the
alert service bulletin: Prior to further flight,
remove the rivets, and perform the eddy
current inspection specified in paragraph (a)
of this AD to detect cracking of the top sill
members at station 82.5, in accordance with
the alert service bulletin. Repeat the detailed
visual and eddy current inspections
thereafter as specified in paragraph (a)(1) or
(@)(2) of this AD, as applicable; in accordance
with the alert service bulletin.

(i) If no cracking is detected, prior to
further flight, oversize the holes specified in
Figure 2 of the alert service bulletin, and
install bolts in place of the rivets.

(ii) If any cracking is detected, prior to
further flight, repair in accordance with
paragraph (c) of this AD, oversize the holes
specified in Figure 2 of the alert service
bulletin, and install bolts in place of the
rivets.

Note 3: As specified in British Aerospace
Alert Service Bulletin 53-A-PM5994, Issue
4, dated August 23, 1996, and Issue 5, dated
April 18, 1997, the procedures for the eddy
current inspection necessitate removal of the
bolts from the holes specified in Figure 2 of
the alert service bulletin.

(c) If any crack is found during any
inspection required by paragraph (a) or (b) of
this AD, prior to further flight, accomplish
the requirements of paragraph (c)(1), (c)(2), or
(c)(3) of this AD, as applicable.

(1) For cracking of the joint strap, doubler,
or angle at the sill joint at station 82.5:
Replace the cracked part with a new part in
accordance with British Aerospace Alert
Service Bulletin 53-A-PM5994, Issue 3,
dated April 8, 1993; Issue 4, dated August 23,
1996; or Issue 5, dated April 18, 1997. After
the effective date of this AD, only Issue 5
shall be used.

(2) For cracking of the frame at station 113:
Repair in accordance with a method
approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, or the Civil
Aviation Authority (or its delegated agent).

(3) For cracking of the frame at station
160.5: Repair in accordance with the
Structural Repair Manual, as specified in
British Aerospace Alert Service Bulletin 53—
A-PM5994, Issue 3, dated April 8, 1993;
Issue 4, dated August 23, 1996; or Issue 5,
dated April 18, 1997. After the effective date
of this AD, only Issue 5 shall be used.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.
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Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The inspections, removal, and
replacement shall be done in accordance
with British Aerospace Alert Service Bulletin
53-A-PM5994, Issue 3, dated April 8, 1993;
British Aerospace Alert Service Bulletin 53—
A-PM5994, Issue 4, dated August 23, 1996;
or British Aerospace Alert Service Bulletin
53-A-PM5994, Issue 5, dated April 18, 1997.

(1) The incorporation by reference of
British Aerospace Alert Service Bulletin 53—
A-PM5994, Issue 4, dated August 23, 1996;
and British Aerospace Alert Service Bulletin
53-A-PM5994, Issue 5, dated April 18, 1997,
is approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
British Aerospace Alert Service Bulletin 53—
A-PM5994, Issue 3, dated April 8, 1993, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of April 22, 1996 (61 FR 11534,
March 21, 1996).

(3) Copies may be obtained from British
Aerospace, Service Support, Airbus Limited,
P.O. Box 77, Bristol BS99 7AR, England.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
April 9, 1999.

Issued in Renton, Washington, on February
23, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-5041 Filed 3-4-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-12—AD; Amendment
39-11058; AD 99-05-10]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, that requires revising
the maintenance program to require
verification that a certain shipping
container and shipping sleeve assembly
were used in shipping the ram air
turbine (RAT) deployment actuator.
This amendment also requires
inspection of the identification plate on
the RAT deployment actuator to
determine the actuator serial numbers or
a records check to determine such
information; and repair or replacement
of certain RAT deployment actuators, if
necessary. This amendment is prompted
by reports of certain RAT actuators that
failed to deploy upon command due to
interference in the actuator locking
mechanism caused by damage incurred
during shipping of the actuators. Failure
of the RAT to deploy, specifically
during a dual engine failure, would
result in loss of hydraulic power and
would adversely affect the continued
safe flight and landing of the airplane.
DATES: Effective April 9, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 9,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124—2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Sheila I. Mariano, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056 ;
telephone (425) 227-2675; fax (425)
227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 757 series airplanes was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on October 27, 1997
(62 FR 55540). That action proposed to
require revising the FAA-approved
maintenance program to require
verification that a certain shipping
container and shipping sleeve assembly

were used in shipping the ram air
turbine (RAT) deployment actuator.
That action also proposed to require an
inspection of the identification plate on
the RAT deployment actuator to
determine the actuator serial numbers,
and repair or replacement of certain
RAT deployment actuators, if necessary.

Comment Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Reference Airplane
Maintenance Manual

One commenter requests that the FAA
revise paragraph (a) of the proposed AD
to allow operators to accomplish the
proposed inspection in accordance with
the Boeing 757 Airplane Maintenance
Manual (AMM). The commenter states
that Boeing has revised the AMM to
include the procedures specified in
Arkwin Industries Service Bulletins
1211233-29-21-4 and 1211233-29-21—
3 (which are referenced in the proposed
AD as the appropriate sources of service
information).

The FAA does not concur. Because
AMM’s are not FAA-approved and the
procedures specified in AMM’s vary
from operator to operator, there are no
assurances that each operator’'s AMM
contains the identical actions required
by this AD. The subject inspection must
be incorporated into an FAA-approved
maintenance program to satisfy the
requirements of this AD. Therefore, the
FAA finds that no change to the final
rule is necessary.

Request To Revise Certain Service
Bulletin Revisions

One commenter requests that the FAA
require Arkwin Industries, Inc. (the
manufacturer of the subject RAT
deployment actuator assemblies), to
revise Revisions 2 and 3 of Service
Bulletin 1211233-29-21-3 to include a
detailed step-by-step procedure on how
to accomplish the proposed
modification. (Service Bulletin 1211
233-29-21-3 is referenced in the
proposed AD as the appropriate source
of service information for
accomplishment of the proposed
modification.) The commenter states
that Note 3 of the proposed AD states
that “* * * any FAA-approved facility
may modify the unit, provided that it
has the appropriate equipment to
successfully modify and test the unit.

* * * However, Revisions 2 and 3 of
the referenced service bulletin do not
contain any instructions for

modification of the RAT actuator, and
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the component maintenance manual
(CMM) has not been updated by Arkwin
to the show the latest changes. This
situation makes it impossible for the
work associated with the referenced
service bulletin to be accomplished by
anyone other than Arkwin.

The FAA acknowledges that Note 3 of
the proposed AD does state that any
FAA-approved facility may modify the
unit. However, since issuance of the
supplemental NPRM, the FAA has
determined that, because disassembling
the unit by using special equipment for
the large spring preload and performing
the complex acceptance tests required
after reassembly are highly specialized
tasks, operators may have difficulty
performing these tasks such that
actuators may be inoperative once
assembled. These factors make the
modification costly and unfeasible for
anyone other than Arkwin to
accomplish. Therefore, the FAA has
removed the sentence in Note 3 of the
final rule that allows any FAA-approved
facility to modify the unit.

Request To Accomplish Inspection
Early To Schedule Replacement

One commenter requests that the FAA
revise the proposed AD to provide an
option that allows operators to
campaign their fleets, and schedule the
replacement of any suspect actuator
within the compliance time of the
proposed AD. The commenter suggests
that routine drop checks of the RAT be
accomplished until the actuator is
replaced. The commenter states that
providing such an option in the AD
would allow for better planning and
scheduling of the required work and
would increase the efficiency for the
removal of the suspect actuators. The
commenter also states that it is
concerned about the turnaround time
capabilities of Arkwin and the
feasibility of accomplishing the
proposed replacement.

The FAA does not concur with the
commenter’s request. If an operator
finds any discrepant actuator, it must be
removed and replaced or repaired prior
to further flight. The FAA finds that
revising the compliance time from
“prior to further flight”” to 30 months
would increase the exposure of affected
airplanes to the identified unsafe
condition. In developing an appropriate
compliance time for this action, the
FAA considered not only the degree of
urgency associated with addressing the
subject unsafe condition, but the
availability of required parts and the
practical aspect of accomplishing the
required replacement/repair within an
interval of time that parallels normal
scheduled maintenance for the majority

of affected operators. The manufacturer
has advised that an ample number of
required replacement parts will be
available for the U.S. fleet within the
proposed compliance period. In
addition, the FAA finds that routine
drop checks do not detect latent failures
caused by the damaged lock rods, pins,
etc. Therefore, the FAA finds that no
change to the final rule is necessary.

Request To Allow a Records Check

One commenter requests that the FAA
revise paragraph (b) of the proposed AD
to also allow operators to check their
records to determine the actuator serial
numbers. The commenter contends that
it has a data information file on the part
and serial numbers of the RAT
deployment actuators for its fleet. The
FAA concurs. The FAA finds that a
records check is an acceptable
alternative method of compliance for
accomplishing the requirements of
paragraph (b) of the final rule.
Therefore, the FAA has revised
paragraph (b) of the final rule
accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 631 Boeing
Model 757 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 389 airplanes of
U.S. registry will be affected by this AD.

The required revision to the FAA-
approved maintenance program will
take approximately 2 work hours per
operator to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of this
requirement on U.S. operators is
estimated to be $120 per operator.

The required inspection and
replacement of the RAT deployment
actuator will take approximately 4 work
hours per airplane, at an average labor
rate of $60 per work hour. Required
replacement parts will cost
approximately $4,832 per airplane. (If
the unit is under warranty, the required
parts will be provided by the actuator
manufacturer at no cost to the operator.
If the actuator is returned to the vendor
for modification, the charge will be
approximately $22.33 per actuator.)
Based on these figures, the cost impact

of this requirement on U.S. operators is
estimated to be between $240 and
$5,072 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. However, the FAA
has been advised that the proposed
requirement to replace the RAT
deployment actuator [paragraph (b)] has
been accomplished previously on
approximately 13 airplanes of U.S.
registry. Therefore, the future cost
impact of this proposed AD on U.S.
operators is reduced by approximately
$65,936.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-05-10 Boeing: Amendment 39-11058.
Docket 96—-NM—-12—-AD.

Applicability: Model 757 airplanes;
equipped with ram air turbine (RAT)
deployment actuators having Boeing part
number (P/N) S271N102—-4 (Arkwin P/N
1211233-004) or Boeing P/N S271N102-5
(Arkwin P/N 1211233-005), and having a
serial number of 00001 and subsequent;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of the actuators used
to deploy the RAT, accomplish the following:

(a) Within 120 days after the effective date
of this AD, revise the FAA-approved
maintenance program to require verification
that the shipping container and shipping
sleeve assembly, as specified in Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 3, dated February 7, 1997, was
used in shipping the actuator to a location
where it is to be installed.

Note 2: Once the maintenance program has
been revised to include the procedures
specified in this paragraph, operators are not
required to subsequently record
accomplishment each time that an actuator is
shipped.

(b) Within 30 months after the effective
date of this AD, perform an inspection of the
identification plate on the deployment
actuator of the RAT to determine the actuator
serial numbers in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
3, Revision 2, dated June 17, 1994, or
Revision 3, dated February 7, 1997; or
perform a records check of the same area to
determine the actuator serial numbers.

(1) If the actuator bears Boeing P/N
S271N102-4 (Arkwin P/N 1211233-004) or
Boeing P/N S271N102-5 (Arkwin P/N
1211233-005), and has a serial number of
00001 through 00631 inclusive (with no “B”
suffix): Prior to further flight, remove the
RAT deployment actuator and repair or
replace it, in accordance with the Arkwin
Industries service bulletins previously
referenced in paragraph (b) of this AD or in
accordance with a method approved by the

Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate.

Note 3: Arkwin Industries Service Bulletin
1211233-29-21-3, Revision 2, dated June 17,
1994, or Revision 3, dated February 7, 1997,
recommends that the actuator unit be
returned to Arkwin Industries for
modification, since specialized equipment is
needed to perform the rework of the unit.

(2) Prior to further flight, remove the RAT
deployment actuator and repair or replace it,
in accordance with Arkwin Industries
Service Bulletin 1211233-29-21-3, Revision
2, dated June 17, 1994, or Revision 3, dated
February 7, 1997, if the actuator:

(i) Has Boeing P/N S271N102—4 (Arkwin
P/N 1211233-004) or Boeing P/N S271N102—
5 (Arkwin P/N 1211233-005); and

(ii) Has a serial number of 00001 through
00631 inclusive, with a suffix letter “B;” or
has a serial number of 00632 or subsequent;
and

(iii) Has been removed previously from an
airplane and shipped in the extended
position and not in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 2, dated June 17, 1994, or
Revision 3, dated February 7, 1997.

Note 4: Shipping records or tags may be
reviewed to determine whether the actuator
was shipped in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—-
4, Revision 2 or Revision 3.

Note 5: Arkwin Industries Service Bulletin
1211233-29-21-4, Revision 2 or Revision 3,
provides procedures for proper identification
of the necessary reusable shipping container
and shipping sleeve assembly that are to be
used when transporting or shipping the RAT
deployment actuator assembly. Use of this
container and sleeve will prevent damage to
the assembly during shipping.

(3) No further action is required by
paragraph (b) of this AD, if the actuator:

(i) Has Boeing P/N S271N102-4 (Arkwin
P/N 1211233-004) or Boeing P/N S271N102-
5 (Arkwin P/N 1211233-005); and

(ii) Has a serial number of 00001 through
00631 inclusive, with a suffix letter “‘B;” or
has a serial number of 00632 or subsequent;
and

(iii) Has not been removed previously from
an airplane, or has been removed and
shipped in the extended position, in
accordance with Arkwin Industries Service
Bulletin 1211233-29-21-4, Revision 2, dated
June 17, 1994, or Revision 3, dated February
7,1997.

(c) As of 30 months after the effective date
of this AD, no person shall install on any
airplane a RAT deployment actuator
assembly, having Boeing P/N S271N102—-4
(Arkwin P/N 1211233-004) or Boeing P/N
S271N102-5 (Arkwin P/N 1211233-005), and
having serial number 00001 and subsequent;
unless the conditions, as specified in both
paragraphs (c)(1) and (c)(2) of this AD apply:

(1) The actuator assembly has been
modified (repaired and reidentified) in
accordance with Arkwin Industries Service
Bulletin 1211233-29-21-3, Revision 2, dated
June 17, 1994, or Revision 3, dated February
7, 1997; or the actuator is replaced with a

new actuator from Arkwin Industries, Inc.;
and

(2) Prior to installation, the actuator was
shipped (i.e., to the place where installation
is accomplished) in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 2, dated June 17, 1994, or
Revision 3, dated February 7, 1997.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) Except as provided in paragraphs (a)
and (b)(1) of this AD, the actions shall be
done in accordance with Arkwin Industries
Service Bulletin 1211233-29-21-3, Revision
2, dated June 17, 1994, or Arkwin Industries
Service Bulletin 1211233-29-21-3, Revision
3, dated February 7, 1997. Revision 2 of
Arkwin Industries Service Bulletin 1211233—
29-21-3 contains the following list of
effective pages:

Revision
level Date shown on
Page No. shown on page
page
1-3 e, 2 e June 17, 1994.
4,5 e, [ Dec. 20, 1993.
6 i Original .. | July 26, 1993.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
April 9, 1999.

Issued in Renton, Washington, on February
23, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-5040 Filed 3-4-99; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 98—CE—-61-AD; Amendment 39—
11061; AD 99-05-13]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 17, 18, 19, 23, 24, 33,
35, 36/A36, A36TC/B36TC, 45, 50, 55,
56, 58, 58P, 58TC, 60, 65, 70, 76, 77, 80,
88, and 95 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Raytheon Aircraft
Company (Raytheon) 17, 18, 19, 23, 24,
33, 35, 36/A36, A36TC/B36TC, 45, 50,
55, 56, 58, 58P, 58TC, 60, 65, 70, 76, 77,
80, 88, and 95 series airplanes. This AD
requires installing a placard on the fuel
tank selector to warn of the no-flow
condition that exists between the fuel
tank detents. This AD is the result of
reports of engine stoppage on the
affected airplanes where the cause was
considered to be incorrect positioning of
the fuel selector. The actions specified
by this AD are intended to help prevent
a lack of fuel flow to the engine caused
by incorrect positioning of the fuel
selector, which could result in loss of
engine power.

DATES: Effective April 19, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 19,
1999.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Raytheon Aircraft Company, PO Box
85, Wichita, Kansas 67201-0085;
telephone: (800) 0625-7043 or (316)
676-4556. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—-CE-61—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Scott West, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946-4146; facsimile:
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Raytheon 17, 18, 19, 23,
24, 33, 35, 36/A36, A36TC/B36TC, 45,
50, 55, 56, 58, 58P, 58TC, 60, 65, 70, 76,
77, 80, 88, and 95 series airplanes was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on October 9, 1998 (63 FR 54399). The
NPRM proposed to require installing a
placard, part number 36-920059-1, on
the fuel tank selector to warn of the no-
flow condition that exists between the
fuel tank detents. Accomplishment of
the proposed action as specified in the
NPRM would be in accordance with
Raytheon Mandatory Service Bulletin
No. 2670, Revision No. 1, dated May,
1998.

The NPRM was the result of reports
of engine stoppage on the affected
airplanes where the cause was
considered to be incorrect positioning of
the fuel selector.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 15,200
airplanes in the U.S. registry will be
affected by this AD. The placard that
will be required for this AD may be
obtained through a Raytheon Aircraft
Authorized Service Center at no cost to
the owners/operators of the affected
airplanes. Since an owner/operator who
holds at least a private pilot’s certificate
as authorized by sections 43.7 and 43.9
of the Federal Aviation Regulations (14
CFR 43.7 and 43.9) may accomplish this
placard installation, the only cost
impact upon the public will be the
approximate 30 minutes it will take
each owner/operator to install the
placard.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

99-05-13 Raytheon Aircraft Company (All
type certificates of the affected airplanes
previously held by the Beech Aircraft
Corporation): Amendment 39-11061;
Docket No. 98-CE-61-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Model Serial No.

all serial numbers.
all serial numbers.
all serial numbers.
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Model

Serial No.

Serial No.

B17R (Army UC-
43H).

C17L (Army UC-43J)

SC17L

C17B (Army UC—
43G).

51034 = R

C17R (Army UC-
43E).

SCI7R .coiiiiiiiieiien

D17A (Army UC—-43F)

D17R (Army UC-
43A).

D17S (Army UC-43,
UC-43B, Navy
GB-1, GB-2).

SD17S .o

E17B (Army UC-43D

SE17B ...

E17L oo

F17D (UC-43C)
SF17D

all serial numbers.

all serial numbers.
all serial numbers.
all serial numbers.

all serial numbers.
all serial numbers.

all serial numbers.
all serial numbers.
all serial numbers.

all serial numbers.

all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
CE-290 through CE-
1791.
CJ-26 through CJ-
179.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
E-185 through E—
3046.
all serial numbers.

EA-242 through EA—
591.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
TH-1 through TH—
1798.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.
all serial numbers.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 75
hours time-in-service (TIS) after the effective

date of this AD, unless already accomplished.

To prevent a lack of fuel flow to the engine
caused by incorrect positioning of the fuel
selector, which could result in loss of engine
power, accomplish the following:

(a) Install a placard, part number 36—
920059-1, on the fuel tank selector to warn
of the no-flow condition that exists between
the fuel tank detents. Accomplish this
installation in accordance with Raytheon
Mandatory Service Bulletin No. 2670,
Revision No. 1, dated May, 1998.

(b) Installing the placard, as specified in
paragraph (a) of this AD, may be performed
by the owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with this AD in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(e) The installation required by this AD
shall be done in accordance with Raytheon
Mandatory Service Bulletin No. 2670,
Revision No. 1, dated May, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from the
Raytheon Aircraft Company, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(f) This amendment becomes effective on
April 19, 1999.

Issued in Kansas City, Missouri, on
February 24, 1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-5148 Filed 3-4-99; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ASW-57]

Revision of Class E Airspace; Pampa,
TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises Class
E airspace at Pampa, TX. The
development of global positioning
system (GPS) and nondirectional radio
beacon (NDB) standard instrument
approach procedures (SIAP’s) to Perry
Lefors Field, Pampa, TX has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for instrument flight
rules (IFR) operations to Perry Lefors
Field, Pampa, TX.

DATES: Effective 0901 UTC, July 15,
1999. Comments must be received on or
before April 19, 1999.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—-ASW-57, Fort
Worth, TX 76193-0520. The official
docket may be examined in the Office
of the Regional Counsel, Southwest
Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Forth,
TX 76193-0520, telephone 817-222—
5593.

SUPPLEMENTARY INFORMATION:

This amendment to 14 CFR part 71
revises the Class E airspace at Pampa,
TX. The development of GPS and NDB
SIAP’s at Perry Lefors Field, Pampa, TX
has made this rule necessary. This
action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for instrument flight rules (IFR)

operations to Perry Lefors Field, Pampa,
TX.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR §71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of

the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ASW-57.” The postcard
will be date stamped with returned to
the commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulations is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.0.10854; 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Pampa, TX [Revised]

Pampa, Perry Lefors Field, TX

(Lat. 35°36'47" N., long. 100°59'47" W.)
Pampa NDB

(Lat. 35°36'40" N., long. 100°59'47" W.)

That airspace extending upward from 700
feet above the surface within a 7.3-mile
radius of Perry Lefors Field and within 3
miles each side of the 354° bearing from the
Pampa NDB extending from the 7.3-mile
radius to 10.1 miles north of the airport.
* * * * *

Issued in Fort Worth, TX, on February 25,
1999.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 99-5391 Filed 3-4-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. No. 99-ASW-03]

Establishment of Class E Airspace;
Crockett, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment establishes
Class E airspace at Crockett, TX. The
development of two global positioning
system (GPS) standard Instrument
approach procedures (SIAP), to Houston
County Airport, Crockett, TX, has made
this rule necessary. This action is
intended to provide adequate controlled
airspace extending upward from 700

feet or more above the surface for
instrument flight rules (IFR) operations
to Houston County Airport, Crockett,
TX.

DATES: Effective 0901 UTC, July 15,
1999. Comments must be received on or
before April 19, 1999.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 99—ASW-03, Fort
Worth, TX 76193-0520. The official
docket may be examined in the Office
of the Regional Counsel, Southwest
Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:

This amendment to 14 CFR part 71
establishes Class E airspace at Crockett,
TX. The development of two GPS
SIAP’s, to the Houston County Airport,
Crockett, TX, has made this rule
necessary. This action is intended to
provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations to
Houston County Airport, Crockett, TX.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR §71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close

of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 99—ASW-03.” The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
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it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Crockett, TX [New]

Houston County Airport, TX
(Lat. 31°18'21" N., long. 95°24'17" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Houston County Airport.

* * * * *

Issued in Fort Worth, TX, on February 25,
1999.

Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 99-5390 Filed 3—-4-99; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-41116, International Series
Release No. 1186, File No. S7-15-98]

RIN 3235-AH46

Exemption of the Securities of the
Kingdom of Belgium Under the
Securities Exchange Act of 1934 for
Purposes of Trading Futures Contracts
on Those Securities

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is adopting an amendment
to Rule 3a12-8 that would designate
debt obligations issued by the Kingdom
of Belgium as “‘exempted securities’ for
the purpose of marketing and trading of
futures contracts on those securities in
the United States. The amendment is
intended to permit futures trading on
the sovereign debt of Belgium.
EFFECTIVE DATE: March 5, 1999.

FOR FURTHER INFORMATION CONTACT:
Joshua Kans, Attorney, Office of Market
Supervision (*“OMS”), Division of
Market Regulation (“Division™),
Securities and Exchange Commission
(Mail Stop 10-1), 450 Fifth Street, NW,
Washington, DC 20549, at 202/942—
0079.

SUPPLEMENTARY INFORMATION:

l. Introduction

Under the Commodity Exchange Act
(““CEA”), it is unlawful to trade a futures
contract on any individual security
unless the security in question is an
exempted security (other than a
municipal security) under the Securities
Act of 1933 (““Securities Act”) or the
Securities Exchange Act of 1934
(““Exchange Act”). Debt obligations of
foreign governments are not exempted
securities under either of these statutes.
The Securities and Exchange
Commission (“*SEC” or ““Commission”’),
however, has adopted Rule 3a12-81

117 CFR 240.3a12-8.

(““Rule’) under the Exchange Act to
designate debt obligations issued by
certain foreign governments as
exempted securities under the Exchange
Act solely for the purpose of marketing
and trading futures contracts on those
securities in the United States. As
amended, the foreign governments
currently designated in the Rule are
Great Britain, Canada, Japan, Australia,
France, New Zealand, Austria,
Denmark, Finland, the Netherlands,
Switzerland, Germany, the Republic of
Ireland, Italy, Spain, Mexico, Brazil,
Argentina, and Venezuela (the
“Designated Foreign Governments”). As
a result, futures contracts on the debt
obligations of these countries may be
sold in the United States, as long as the
other terms of the Rule are satisfied.

On June 8, 1998, the Commission
issued a release proposing to amend
Rule 3a12-8 to designate the debt
obligations of the Kingdom of Belgium
(“Belgium’) as exempted securities,
solely for the purpose of futures
trading.2 No comment letters were
received in response to the proposal.

The Commission today is adopting
this amendment to the Rule, adding
Belgium to the list of countries whose
debt obligations are exempted by Rule
3al2-8. In order to qualify for the
exemption, futures contracts on the debt
obligations of Belgium would have to
meet all the other existing requirements
of the Rule.

I1. Background

Rule 3a12-8 was adopted in 19843
pursuant to the exemptive authority in
Section 3(a)(12) of the Exchange Act in
order to provide a limited exception
from the CEA’s prohibition on futures
overlying individual securities.4 As
originally adopted, the Rule provided
that the debt obligations of Great Britain
and Canada would be deemed to be
exempted securities, solely for the
purpose of permitting the offer, sale,
and confirmation of ““‘qualifying foreign

2 See Securities Exchange Act Release No. 40077
(“Proposing Release’”) (June 8, 1998), 63 FR 32628
(June 15, 1998).

3 See Securities Exchange Act Release No. 20708
(““Original Adopting Release”) (March 2, 1984), 49
FR 8595 (March 8, 1984); Securities Exchange Act
Release No. 19811 (“‘Original Proposing Release”)
(May 25, 1983), 48 FR 24725 (June 2, 1983).

41n approving the Futures Trading Act of 1982,
Congress expressed its understanding that neither
the SEC nor the Commodity Futures Trading
Commission (““CFTC”) had intended to bar the sale
of futures on debt obligations of the United
Kingdom of Great Britain and Northern Ireland to
U.S. persons, and its expectation that
administrative action would be taken to allow the
sale of such futures contracts in the United States.
See Original Proposing Release, supra note 3, 48 FR
at 24725 (citing 128 Cong. Rec. H7492 (daily ed.
September 23, 1982) (statements of Representatives
Daschle and Wirth)).
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futures contracts’” on such securities.
The securities in question were not
eligible for the exemption if they were
registered under the Securities Act or
were the subject of any American
depositary receipt so registered. A
futures contract on the covered debt
obligation under the Rule is deemed to
be a *“‘qualifying foreign futures
contract” if the contract is deliverable
outside the United States and is traded
on a board of trade.5

The conditions imposed by the Rule
were intended to facilitate the trading of
futures contracts on foreign government
securities in the United States while
requiring offerings of foreign
government securities to comply with
the federal securities laws. Accordingly,
the conditions set forth in the Rule were
designed to ensure that, absent
registration, a domestic market in
unregistered foreign government
securities would not develop, and that
markets for futures on these instruments
would not be used to avoid the
securities law registration requirements.
In particular, the Rule was intended to
ensure that futures on exempted
sovereign debt did not operate as a
surrogate means of trading the
unregistered debt.

Subsequently, the Commission
amended the Rule to include the debt
securities issued by Japan, Australia,
France, New Zealand, Austria,
Denmark, Finland, the Netherlands,
Switzerland, Germany, Ireland, Italy,
Spain, Mexico and, most recently,
Brazil, Argentina, and Venezuela.t

5 As originally adopted, the Rule required that the
board of trade be located in the country that issued
the underlying securities. This requirement was
eliminated in 1987. See Securities Exchange Act
Release No. 24209 (March 12, 1987), 52 FR 8875
(March 20, 1987).

6 As originally adopted, the Rule applied only to
British and Canadian government securities. See
Original Adopting Release, supra note 3. In 1986,
the Rule was amended to include Japanese
government securities. See Securities Exchange Act
Release No. 23423 (July 11, 1986), 51 FR 25996
(July 18, 1986). In 1987, the Rule was amended to
include debt securities by Australia, France and
New Zealand. See Securities Exchange Act Release
No. 25072 (October 29, 1987), 52 FR 42277
(November 4, 1987). In 1988, the Rule was amended
to include debt securities issued by Austria,
Denmark, Finland, the Netherlands, Switzerland,
and West Germany. See Securities Exchange Act
Release No. 26217 (October 26, 1988), 53 FR 43860
(October 31, 1988). In 1992 the Rule was again
amended to (1) include debt securities offered by
the Republic of Ireland and Italy, (2) change the
country designation of ““West Germany”’ to the
“Federal Republic of Germany,” and (3) replace all
references to the informal names of the countries
listed in the Rule with references to their official
names. See Securities Exchange Act Release No.
30166 (January 8, 1992), 57 FR 1375 (January 14,
1992). In 1994, the Rule was amended to include
debt securities issued by Spain. See Securities
Exchange Act Release No. 34908 (October 27, 1994),
59 FR 54812 (November 2, 1994). In 1995, the Rule

In 1997, Belfox c.v./s.c. (“‘Belfox™),
the Belgian company recognized as the
institution to organize and administer
the Belgian Futures and Options
Exchange (“BELFOX’), proposed that
the Commission amend Rule 3a12-8 to
facilitate such trading in futures
products based on the sovereign debt of
Belgium.” At the time, BELFOX listed
two futures contracts overlying Belgian
public debt securities, and stated that it
wished to market and make trading of
those products available to U.S.
investors.8

Belfox subsequently delisted its
futures contracts on Belgian sovereign
debt, and has stated that it does not
presently intend to list any additional
futures contracts on Belgian sovereign
debt.® Belfox has not withdrawn its
request, however, and the Belgian
Ministry of Finance has expressed the
hope that Belgium will be added to the
Rule so that Belgian debt securities may
form part of the pool of securities that
underlie multi-issuer futures contracts
traded in Paris on the March a Terme
International de France SA
(“MATIF”).10

The Commission is amending Rule
3al12-8 to add Belgium to the list of
countries whose debt obligations are
deemed to be “‘exempted securities”
under the terms of the Rule. Under this
amendment, the existing conditions set

was amended to include the debt securities of
Mexico. See Securities Exchange Act Release No.
36530 (November 30, 1995), 60 FR 62323
(December 6, 1995). Finally, in 1996, the Rule was
amended to include debt securities issued by Brazil,
Argentina, and Venezuela. See Securities Exchange
Act Release No. 36940 (March 7, 1996), 61 FR
10271 (March 13, 1996).

7 See Letters from Jos Schmitt, President and
Chief Executive Officer, Belfox, to Arthur Levitt, Jr.,
Chairman, Commission, dated June 27, 1997, to
Howard L. Kramer, Senior Associate Director,
Division, Commission, dated August 29, 1997, and
to Howard L. Kramer, Division of Commission,
dated February 10, 1998 (collectively “‘Belfox
petition”).

8 The marketing and trading of foreign futures
contracts is subject to regulation by the CFTC.

9 See Conversation between Jos Schmitt, Belfox,
and Joshua Kans, Attorney, Division, Commission,
September 28, 1998.

10 See Conversation between Louis de
Montpellier, General Advisor, Treasury, Ministry of
Finance, Kingdom of Belgium, and Joshua Kans,
Attorney, Division, Commission, September 28,
1998.

Each of the multi-issuer sovereign debt futures
contracts currently traded on the MATIF has a pool
of deliverable securities that contains only the
sovereign debt securities of countries designated
under the Rule. Should the delivery pool for any
sovereign debt futures contract include sovereign
debt securities of countries not designated under
the Rule, then that contract would not be eligible
for marketing or sales to U.S. persons pursuant to
the Rule. See Letter from Howard Kramer, Senior
Special Counsel, Division, Commission, to Philip
Bruce, Head of Fixed Income and Money Market
Instruments, London International Financial
Futures Exchange, dated July 21, 1992.

forth in the Rule (i.e., that the
underlying securities not be registered
in the United States, that futures
contracts require delivery outside the
United States, and that contracts be
traded on a board of trade) would
continue to apply.

I11. Discussion

For the reasons discussed below, the
Commission finds that it is consistent
with the public interest and the
protection of investors that Rule 3a12—
8 be amended to include the sovereign
debt obligations of Belgium. The
Commission believes that the trading of
futures contracts on the sovereign debt
of Belgium could provide U.S. investors
and dealers with a vehicle for hedging
the risks involved in holding debt
instruments of Belgium, and that the
sovereign debt of Belgium should be
subject to the same regulatory treatment
under the Rule as that of the Designated
Foreign Governments.

In the most recent determinations to
amend the Rule to include Mexico,
Brazil, Argentina, and Venezuela, the
Commission considered primarily
whether market evidence indicated that
an active and liquid secondary trading
market exists for the sovereign debt of
those countries.11 Prior to the addition
of those countries to the Rule, the
Commission considered principally
whether the particular sovereign debt
had been rated in one of the two highest
rating categories 12 by at least two
nationally recognized statistical rating
organizations (““NRSROs”).13 The
Commission continues to consider the
existence of a high credit rating as
indirect evidence of an active and liquid

11See, e.g., Securities Exchange Act Release No.
36530 (November 30, 1995), 60 FR 62323
(December 6, 1995) (amending the Rule to add
Mexico because the Commission believed that as a
whole, the market for Mexican sovereign debt was
sufficiently liquid and deep for the purposes of the
Rule); Securities Exchange Act Release No. 36940
(March 7, 1996), 61 FR 10271 (March 13, 1996)
(amending the Rule to add Brazil, Argentina and
Venezuela because the Commission believed that
the market for the sovereign debt of those countries
was sufficiently liquid and deep for the purposes
of the Rule).

12The two highest categories used by Moody’s
Investor Services (‘“Moody’s”) for long-term debt
are “Aaa” and “Aa.” The two highest categories
used by Standard and Poor’s (*‘S&P’") for long-term
debt are “AAA” and “AA.”

13 See, e.9., Securities Exchange Act Release No.
30166 (January 6, 1992) 57 FR 1375 (January 14,
1992) (amending the Rule to include debt securities
issued by Ireland and Italy—Ireland’s long-term
sovereign debt was rated Aa3 by Moody’s and AA —
by S&P, and Italy’s long-term sovereign debt was
rated Aaa by Moody’s and AA+ by S&P); and
Securities Exchange Act Release No. 34908 (October
27,1994), 59 FR 54812 (November 2, 1994)
(amending the Rule to include Spain, which had
long-term debt ratings of Aa2 from Moody’s and AA
from S&P).
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secondary trading market,14 as well as
considering trading data as evidence of
an active and liquid secondary trading
market for the security, when
determining whether to include a
sovereign issuer in the list of Designated
Foreign Governments.

Belgium meets the debt rating
standard, by being rated in one of the
two highest rating categories by two
NRSROs.15 Moreover, trading data also
indicates that an active and liquid
trading market for Belgian issued debt
instruments exists. Belfox and the
Ministry of Finance have provided data
about the Belgian public debt 16 and the
market for Linear bonds (“‘Obligations

14 See, e.g., Securities Exchange Act Release No.
36213 (September 11, 1995), 60 FR 48078
(September 18, 1995) (proposal to add Mexico to
list of countries encompassed by rule); Securities
Exchange Act Release No. 24428 (May 5, 1987), 52
FR 18237 (May 14, 1987) (proposed amendment,
which was not implemented, that would have
extended the rule to encompass all countries rated
in one of the two highest categories by at least two
NRSROs).

15 Moody’s has assigned Belgium long-term local
currency and long-term foreign currency credit
ratings of Aal. S&P has assigned Belgium long-term
local currency and long-term foreign-currency
credit ratings of AA+.

The Belgian public debt is principally
denominated in Belgian francs (““BEF”). The portion
of Belgian public debt denominated in foreign
currencies was 8.0% in 1997, 7.6% in 1996, 11.4%
in 1995 and 14.5% in 1994. See Public Debt:
Annual Report 1997, Ministry of Finance, Kingdom
of Belgium, April 1998, at 13 (“Public Debt 1997");
Public Debt: Annual Report 1996, Ministry of
Finance, Kingdom of Belgium, April 1997, at 13
(““Public Debt 1996"); Public Debt: Annual Report
1995, Ministry of Finance, Kingdom of Belgium,
May 1996, at 13 (“Public Debt 1995™).

The Belgian Ministry of Finance has stated that
all “dematerialized’ Belgian public debt (i.e., debt
that is not held in a tangible form) denominated in
Belgian francs would be redenominated into euros
onJanuary 1, 1999. See Public Debt 1997 at 26.

16 Belgian public debt is comprised of government
bonds, Treasury bills and various debt instruments
of lesser importance, such as road fund loans, and
municipal and provincial loans. See Belfox petition,
supra note 7.

The amount of Belgian public debt outstanding
was equivalent to approximately US$264.31 billion
as of December 31, 1997, approximately US$258.92
billion at the end of 1996, approximately
US$256.86 billion at the end of 1995, and
approximately US$251.64 billion at the end of
1994. See Public Debt 1997 at 12; Public Debt 1996
at 12; Public Debt 1995 at 12. All U.S. dollar
equivalents set forth here are based on the
conversion rate of BEF 37.10 for US$1.00 in effect
as of December 31, 1997.

By comparison, the last four countries to be
added to the list of Designated Foreign
Governments—Mexico, Brazil, Argentina and
Venezuela—had lower amounts of public debt. See
Securities Exchange Act Release No. 36530
(December 6, 1995), 60 FR 62323 (December 6,
1995) (outstanding Mexican government debt
amounted to approximately US$87.5 billion face
value as of March 31, 1995); Securities Exchange
Act Release No. 36940 (March 7, 1996), 61 FR
10271 (March 13, 1996) (public and publicly
guaranteed debt of Brazil, Argentina and Venezuela
amounted to approximately US$86 billion, US$55
billion and US$74 billion, respectively, as of
December 31, 1993).

Linéaires—Lineaire Obligaties’” or
“OLOs"), which comprise a major
portion of the Belgian public debt.17
That data demonstrates active trading in
the market for Belgian OLOs. The total
value traded in OLOs on an annual basis
was equivalent to approximately
US$1.89 trillion in 1997, US$1.86
trillion in 1996, US$1.70 trillion in
1995, and US$1.30 trillion in 1994. The
average value traded in OLOs on a daily
basis was equivalent to approximately
US$7.60 billion in 1997, US$7.44
billion in 1996, US$6.79 billion in 1995,
and US$5.23 billion in 1994. The
average number of trades on a daily
basis involving OLOs was
approximately 472, 571, 614, and 636
for 1997, 1996, 1995 and 1994,
respectively.18 The Commission finds
that this trading data, coupled with a
high debt rating, provides sufficient
evidence that there exists an active and
liquid market for Belgian sovereign
debt.

1V. Costs and Benefits of the Proposed
Amendments

The Commission believes that the
amendment offers potential benefits for
U.S. investors, with no direct costs. As
stated above, the amendment will allow
U.S. and foreign boards of trade to offer
in the United States, and U.S. investors
to trade, futures contracts on the debt
obligations of Belgium. The trading of
futures on the sovereign debt of Belgium
should provide U.S. investors with a
vehicle for hedging the risks involved in
the trading of the underlying sovereign

170LOs, which are issued by means of a price
auction system, have maturities ranging from 1 to
30 years and are available with fixed or variable
interest rate payments. Only those holding a Linear
bond account with the National Bank of Belgium
may participate in the auction for these bonds.
OLOs are traded on the Brussels Stock Exchange
and over the counter. OLOs do not exist physically,
but appear as entries in an electronic register held
by the National Bank of Belgium. See The Financial
Products of the Belgian Treasury, The Treasury,
Kingdom of Belgium, September 1998, at 12-17;
Belfox petition, supra note 7.

OLOs represented 54.3% percent of the total
amount of Belgian public debt outstanding in 1997,
53.6% in 1996, 50.6% in 1995 and 44.6% in 1994.
The amount of OLOs outstanding was equivalent to
approximately US$143.50 billion at the end of
1997, US$138.79 billion at the end of 1996,
US$130.01 billion at the end of 1995, and
US$112.27 billion at the end of 1994. See Public
Debt 1997 at 12; Public Debt 1996 at 12; Public Debt
1995 at 12.

The majority of OLOs are denominated in Belgian
francs, with some OLOs issued in the past year
denominated in French francs and German marks.
All existing OLOs were to be redenominated into
euros at the start of 1999. See Public Debt 1997 at
25-26.

18 See Public Debt 1997 at 41; Public Debt 1996
at 41; Public Debt 1995 at 41; Belfox petition, supra
note 7.

debt of Belgium.1® The Commission
does not anticipate that the amendment
will result in any direct cost for U.S.
investors or others because the
amendment will impose no
recordkeeping or compliance burdens,
and merely would provide a limited
purpose exemption under the federal
securities laws. The restrictions
imposed under the amendment are
identical to the restrictions currently
imposed under the terms of the Rule
and are designed to protect U.S.
investors.

V. Effects of the Proposed Amendment
on Competition, Efficiency and Capital
Formation, and Other Findings

Section 23(a)(2) of the Exchange Act20
requires the Commission, in adopting
rules under the Exchange Act, to
consider the competitive effects of such
rules, if any, and to refrain from
adopting a rule that would impose a
burden on competition not necessary or
appropriate in furthering the purposes
of the Exchange Act. Moreover, Section
3 of the Exchange Act 2! as amended by
the National Securities Markets
Improvement Act of 1996 22 provides
that whenever the Commission is
engaged in a rulemaking and is required
to consider or determine whether an
action is necessary or appropriate in the
public interest, the Commission shall
consider, in addition to the protection of
investors, whether the action will
promote efficiency, competition and
capital formation.

The Commission has considered the
amendment to the Rule in light of the
standards cited in Sections 3 and
23(a)(2), and the Commission believes
that adoption of the amendment will not
impose any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Exchange Act. As
stated above, the amendment is
designed to assure the lawful
availability in this country of futures
contracts on the government debt of
Belgium that otherwise would not be
permitted to be marketed under the
terms of the CEA. The amendment thus
serves to expand the range of financial
products available in the United States
and enhances competition in financial
markets. The Commission has
considered the amendment’s impact on

19 There may be significant interest in such
futures. For example, the MATIF has estimated that
the Euro All Sovereign futures contract, which is
one of the multi-issuer futures contracts that would
likely include Belgian sovereign debt within the
pool of deliverable securities, will have a total
trading volume of at least 10,000 lots per day.

2015 U.S.C. 78w(a)(2).

2115 U.S.C. 78c.

22Pub. L. 104-290, 110 Stat. 3416 (1996).
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efficiency, competition, and capital
formation and concludes that it would
promote these three objectives, by
making available to U.S. investors an
additional product to use to hedge the
risks associated with the trading of the
underlying sovereign debt of Belgium.23
Insofar as the Rule contains limitations,
they are designed to promote the
purposes of the Exchange Act by
ensuring that futures trading on
government securities of Belgium is
consistent with the goals and purposes
of the federal securities laws by
minimizing the impact of the Rule on
securities trading and distribution in the
United States.

Because the amendment to the Rule is
exemptive in nature, the Commission
has determined to make the foregoing
action effective immediately upon
publication in the Federal Register.24

VI. Administrative Requirements

Pursuant to Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(h), the Chairman of the Commission
has certified in connection with the
Proposing Release that this amendment,
if adopted, would not have a significant
economic impact on a substantial
number of small entities. The
Commission received no comments on
this certification.

The Paperwork Reduction Act does
not apply because the amendment does
not impose recordkeeping or
information collection requirements, or
other collections of information which
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

VII. Statutory Basis

The amendment to Rule 3a12-8 is
being adopted pursuant to 15 U.S.C. 78a
et seq., particularly Sections 3(a)(12)
and 23(a), 15 U.S.C. 78c(a)(12) and
78w(a).

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of the Amendment

For the reasons set forth in the
preamble, the Commission amends part
240 of chapter I, title 17 of the Code of
Federal Regulations as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read in part as follows:

2315 U.S.C. 78f(b).
245 U.S.C. 553(d).

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, 77z-2, 7T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w,
78x, 78lI(d), 78mm, 79q, 79t, 80a—20, 80a—23,
80a-29, 80a—37, 80b-3, 80b—4 and 80b-11,
unless otherwise noted.

* * * * *

2. Section 240.3a12-8 is amended by
removing the word “‘or” at the end of
paragraph (a)(1)(xviii), removing the
period at the end of paragraph (a)(1)(xix)
and adding ““; or” in its place, and
adding paragraph (a)(1)(xx), to read as
follows:

§240.3a12-8 Exemption for designated
foreign government securities for purposes
of futures trading.

a * X *

1 * * *
(xx) The Kingdom of Belgium.
* * * * *

Dated: February 26, 1999.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 99-5445 Filed 3-4-99; 8:45 am]
BILLING CODE 8010-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300793; FRL-6059-4]

RIN 2070-AB78

Oxirane, methyl-, polymer with oxirane,
mono [2-(2-butoxyethoxy)ethyl]ether;

Exemption from the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of the oxirane,
methyl-, polymer with oxirane, mono
[2-(2-butoxyethoxy)ethyl]ether when
used as inert ingredients applied/used
as dispersant, emulsifier, surfactant, or
adjuvant. ICI Surfactants submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act, as amended by
the Food Quality Protection Act of 1996
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of oxirane, methyl-,
polymer with oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether.

DATES: This regulation is effective
March 5, 1999. Objections and requests
for hearings must be received by EPA on
or before May 4, 1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300793],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees’” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees) and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk identified by the
docket control number, [OPP-300793],
must also be submitted to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epa.gov. Copies of electronic
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
5.1/6.1 file format or ASCII file format.
All copies of electronic objections and
hearing requests must be identified by
the docket number [OPP-300793]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Bipin Gandhi, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 707A,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, 703-308-8380, e-
mail: gandhi.bipin@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of July 28, 1998 (63 FR
40273) (FRL-5799-3), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a, as amended
by the Food Quality Protection Act of
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1996 (Pub. L. 104-170) announcing the
filing of a pesticide tolerance petition
(PP 8E4965) by ICI Surfactants, Concord
Plaza, 3411 Silverside Road, P.O.Box
15391, Wilmington, DE 19850-5391.
This notice included a summary of the
petition prepared by the petitioner ICI
Surfactants. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
part 180.1001 (c) and (e) be amended by
establishing an exemption from the
requirement of a tolerance for residues
of oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether when used as
inert ingredients.

I. Background and Statutory Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines “‘safe” to
mean that ““‘there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue...”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide us in residential settings.

I1. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The

nature of the toxic effects caused by
oxirane, methyl-, polymer with oxirane,
mono[2-(2-butoxyethoxy)ethyl]ether are
discussed in this unit:

Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether conforms to
the definitions of polymer given in 40
CFR 723.250(b) and meets the following
criteria that are used to identify low risk
polymers:

1. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether is not a
cationic polymer, nor is it reasonably
anticipated to become a cationic
polymer in a natural aquatic
environment.

2. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether contains as an
integral part of its composition the
atomic elements carbon, hydrogen and
oxygen.

3. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether does not
contain as an integral part of its
composition, except as impurities, any
elements other than those listed in 40
CFR Section 723.250(d)(2)(ii).

4. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether is not
designed, nor is it reasonably
anticipated to substantially degrade,
decompose or depolymerize.

5. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether is not
manufactured or imported from
monomers and/or other reactants that
are not already included on the TSCA
Chemical Substance Inventory or
manufactured under an applicable
TSCA section 5 exemption.

6. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether is not a water
absorbing polymer.

7. The minimum number-average
molecular weight of oxirane, methyl-,
polymer with oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether is 2,500 (in
amu). Substances with molecular
weights greater than 400 generally are
not absorbed through the intact skin,
and substances with molecular weights
greater than 1,000 generally are not
absorbed through the intact
gastrointestinal (Gl) tract. Chemicals not
absorbed through the skin or Gl tract
generally are incapable of eliciting a
toxic response.

8. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether has number
average molecular weight of 2,500 (in
amu) greater than or equal to 1,000 but

less than 10,000 and contains less than
10% oligomeric material below
molecular weight 500 and less than 25%
oligomeric material below 1,000
molecular weight.

9. Oxirane, methyl-, polymer with
oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether does not
contain any reactive functional groups.

Based on the above information and
review of its use, EPA has found that,
when used in accordance with good
agricultural practice, this ingredient is
useful and a tolerance is not necessary
to protect the public health. Therefore,
EPA proposes that the exemption from
the requirement of a tolerance be
established for Oxirane, methyl-,
polymer with oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether as set forth
below.

I11. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from groundwater or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

1V. Cumulative Effects

Since this polymer conforms and
meets the criteria of a polymer under 40
CFR 723.250. The Agency believes that
there are no concerns for risks
associated with cumulative effects.

V. Determination of Safety for U.S.
Population, Infants and Children

1. U.S. population. Since this polymer
conforms and meets the criteria of a
polymer under 40 CFR 723.250, the
Agency agrees with ICI that there are no
concerns for risks associated with any
potential exposure to adults.

2. Infants and children. Since this
polymer conforms and meets the criteria
of a polymer under 40 CFR 723.250, the
Agency agrees with with ICI that there
are no concerns for risks associated with
any potential exposure to infants and
children.

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm from
aggregate exposure to [oxirane, methyl-

, polymer with oxirane, mono[2-(2-
butoxyethoxy)ethyl]ether] residues.
Accordingly, EPA finds that exempting
oxirane, methyl-, polymer with oxirane,
mono[2-(2-butoxyethoxy)ethyl]ether
from the requirement of a tolerance will
be safe.
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V1. Other Considerations

Neither the Agency nor the ICI has
any information to suggest that oxirane,
methyl-, polymer with oxirane, mono[2-
(2- butoxyethoxy)ethyl]ether will have
an effect on the immune and endocrine
systems.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d)and as was provided in
the old section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which governs the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by May 4, 1999, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under the “ADDRESSES” section (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
hearing clerk should be submitted to the
OPP docket for this rulemaking. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA
is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, Crystal Mall
#2, 1921J)efferson Davis Hwy.,
Arlington, VA, (703) 305-5697,
tompkins.jim@epa.gov. Requests for
waiver of tolerance objection fees
should be sent to James Hollins,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is a genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
regulation under docket control number
[OPP-300793] (including any comments
and data submitted electronically). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBlI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Objections and hearing requests may
be sent by e-mail directly to EPA at:

opp-docket@epa.gov.

E-mailed objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.

The official record for this regulation,
as well as the public version, as
described in this unit will be kept in
paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are

received and will place the paper copies
in the official record which will also
include all comments submitted directly
in writing. The official record is the
paper record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specficed by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the exemption in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.
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B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not

issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

X. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of
the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 19, 1999.
James Jones,
Director, Registration Division, Office of

Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.1001, the table in
paragraph (c) and (e) is amended by
adding alphabetically the following
inert ingredient to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

Inert ingredients Limits Uses
* * * * * * *
Oxirane, methyl-, polymer with oxirane, mono[2-(2- | 15% MaX ........ccccceveeriniiveeiinnenns Emulsifier, dispersant, Surfactant or related adjuvant
butoxyethoxy) ethyllether CAS Reg. No. 85637-75- of surfactant.
8), minimum number average molecular weight (in
.amu) 2,500..
* * * * * * *
* * * * *
(e) * * *
Inert ingredients Limits Uses
* * * * * * *
Oxirane, methyl-, polymer with oxirane, mono[2-(2- | 15% MaX .....c..ccccemeeriniireeiinnens Emulsifier, dispersant, Surfactant or related adjuvant

butoxyethoxy) ethyllether CAS Reg. No. 85637-75-
8), minimum number average molecular weight (in

amu) 2,500..

of surfactant.
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[FR Doc. 99-5494 Filed 3-4-99; 8:45 am]
BILLING CODE 6560-50-F

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1806, 1819, and 1852
NASA Mentor-Protégé Program

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This is a final rule amending
the NASA Federal Acquisition
Regulation (FAR) Supplement (NFS) to
eliminate the pilot status of the NASA
Mentor-Protégé Program and make it
consistent with recent FAR changes on
evaluation of small disadvantaged
business (SDB) participation in
acquisitions. Miscellaneous editorial
revisions are also made to the Mentor-
Protégé coverage. In addition, the rule
makes an internal administrative change
to redesignate the competition advocate
for NASA Headquarters acquisitions.
DATES: This rule is effective March 5,
1999.

ADDRESSES: Tom O’'Toole, Code HK,
NASA Headquarters, 300 E Street, SW,
Washington, DC 20456—0001.

FOR FURTHER INFORMATION CONTACT: Tom
O’'Toole, (202) 358-0478, e-mail:
thomas.otoole@hg.nasa.gov.
SUPPLEMENTARY INFORMATION:

Background

The NASA Mentor-Protégé Program
was established as a pilot program in
March 1995 to incentivize NASA prime
contractors to provide developmental
assistance to SDB concerns, Historically
Black Colleges and Universities,
minority institutions, and women-
owned small business concerns. The
pilot program has proved successful,
and the program will continue
indefinitely. However, the FAR has
recently been revised to specify the
circumstances in which SDB
participation may be evaluated in
Government acquisitions. Only those
SDBs in Standard Industrial
Classification Major Groups as
determined by the Department of
Commerce may be included in the
evaluation. The NASA Mentor-Protégé
Program addresses evaluation of SDBs,
and changes are required to ensure
conformance with the FAR.

Impact
Regulatory Flexibility Act

This final rule does not constitute a
significant revision within the meaning

of FAR 1.501 and Pub. L. 98-577, and
publication for comments is not
required. However, comments from
small entities concerning the affected
NFS coverage will be considered in
accordance with 5 U.S.C. 610. Such
comments may be submitted separately
and should cite 5 U.S.C. 601, et seq.

Paperwork Reduction Act

The Paperwork reduction Act does
not apply because the changes to the
NFS do not impose recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 1806,
1819, and 1852

Government procurement.
Tom Luedtke,

Acting Associate Administrator for
Procurement.

Accordingly, 48 CFR Parts 1806, 1819,
and 1852 are amended as follows:

1. The authority citation for 48 CFR
Parts 1806, 1819, and 1852 continues to
read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1806—COMPETITION
REQUIREMENTS

2. In section 1806.501, paragraph (3)
is revised to read as follows:

1806.501 Requirement.

* * * * *

(3) The Headquarters Chief Financial
Officer, Code CF, is the competition
advocate for the Headquarters

contracting activity.
* * * * *

PART 1819—SMALL BUSINESS
PROGRAMS

3. Section 1819.7201 is revised to read
as follows:

§1819.7201 Scope of subpart.

The NASA Mentor-Protégé Program is
designed to incentivize NASA prime
contractors to assist small
disadvantaged business (SDB) concerns,
Historically Black Colleges and
Universities (HBCUs), minority
institutions (Mls), and women-owned
small business (WOSB) concerns, in
enhancing their capabilities to perform
NASA contracts and subcontracts, foster
the establishment of long-term business
relationships between these entities and
NASA prime contractors, and increase
the overall number of these entities that

receive NASA contract and subcontract
awards.

4. In section 1819.7205, paragraphs (c)
and (d) are removed, and paragraph (b)
is revised to read as follows:

§1819.7205 General policy.

* * * * *

(b) The Mentor-Protégé program may
be used in cost reimbursement type
contracts and contracts that include an
award fee incentive. Costs incurred by
a mentor to provide the developmental
assistance described in 1819.7214 are
allowable. Except for cost-plus-award-
fee contracts, such proposed costs shall
not be included in the cost base used to
develop a fee objective or to negotiate
fee. On contracts with an award fee
incentive, a contractor’s Mentor-Protége
efforts shall be evaluated under the
award fee evaluations.

5. Section 1819.7206 is revised to read
as follows:

§1819.7206 Incentives for prime
contractor participation.

(a) Proposed mentor-protégé efforts,
except for the extent of participation of
protégés as subcontractors, shall be
evaluated under the Mission Suitability
factor as a subfactor or element. The
participation of SDB protégés as
subcontractors shall be evaluated
separately as a Mission Suitability
subfactor (see FAR 15.304(c)(4) and
19.1202). The participation of other
categories of protégés as subcontractors
may be evaluated separately as part of
the evaluation of proposed
subcontracted efforts.

(b) Under contracts with award fee
incentives, approved mentor firms shall
be eligible to earn award fee associated
with their performance as a mentor by
performance evaluation period. For
purposes of earning award fee, the
mentor firm’s performance shall be
evaluated against the criteria described
in the clause at 1852.219-79, Mentor
Requirements and Evaluation. This
award fee evaluation shall not include
assessment of the contractor’s
achievement of FAR 52.219-9
subcontracting plan SDB goals or
proposed monetary targets for SDB
subcontracting (see FAR 19.1203).

6. In section 1819.7209, paragraphs
(a)(1) and (b) are revised to read as
follows:

§1819.7209 Protégé firms.

(1) An SDB in the SIC Major Groups
as determined by the Department of
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Commerce (see FAR 19.201(b)), HBCU,
Ml, or WOSB;
* * * * *

(b) Except for SDBs, a protégé firm
may self-certify to a mentor firm that it
meets the requirements set forth in
paragraph (a) of this section. Mentors
may rely in good faith on written
representations by potential protégés
that they meet the specified eligibility
requirements. SDB status eligibility and
documentation requirements are
determined according to FAR 19.304.

* * * * *

7. In section 1819.7210, paragraph (d)
is removed and paragraph (c) is revised
to read as follows:

§1819.7210 Selection of protégeé firms.

* * * * *

(c) The selection of protégé firms by
mentor firms may not be protested,
except for a protest regarding the size or
eligibility status of an entity selected by
a mentor to be a protégé. Such protests
shall be handled in accordance with
FAR 19.703(b). The contracting officer
shall notify the Headquarters Office of
Small and Disadvantaged Business
Utilization (OSDBU) (Code K) of the
protest.

8. In section 1819.7214, paragraph (i)
is removed and paragraphs (e), (g), and
(h) are revised to read as follows:

§1819.7214 Developmental assistance.
* * * * *

(e) Advance payments. While a
mentor can make advance payments to
its protégés who are performing as
subcontractors, the mentor will only be
reimbursed by NASA for these costs if
advance payments have been authorized
in accordance with 1832.409-170;

* * * * *

(9) Rent-free use of facilities and/or
equipment; and

(h) Temporary assignment of
personnel to the protégé for purpose of
training.

9. In section 1819.7215, paragraph (b)
is revised to read as follows:

§1819.7215 Obligation.
* * * * *

(b) Mentor and protégeé firms will
submit a “lessons learned” evaluation to
the NASA OSDBU at the conclusion of
each NASA contract subject to the
approved Mentor-Protégé agreement.

10. In section 1819.7216, paragraphs
(2)(2), (@)(3), and (b) are revised to read
as follows:

§1819.7216
(a) * X X
(2) Reviewing any semi-annual

progress reports submitted by mentors

and protégés on protégé development to

Internal controls.

measure protégé progress against the
master plan contained in the approved
agreement.

(3) Site visits to NASA installation
where mentor-protégeé activity is
occurring.

(b) NASA may terminate mentor-
protégé agreements for good cause and
exclude mentor or protégé firms from
participating in the NASA program.
These actions shall be approved by the
NASA OSDBU. NASA shall terminate
an agreement by delivering to the
contractor a Notice specifying the
reason for termination and the effective
date. Termination of an agreement does
not constitute a termination of the
subcontract between the mentor and the
protégé. A plan for accomplishing the
subcontract effort should the agreement
be terminated shall be submitted with
the agreement as required in NFS
1819.7213(h).

11. In section 1819.7217, paragraph
(c) is revised to read as follows:

§1819.7217 Reports.

* * * * *

(c) The NASA technical program
manager shall include an assessment of
the prime contractor’s (mentor’s)
performance in the Mentor-Protéegé
Program in a quarterly ‘Strengths and
Weaknesses’ evaluation report. A copy
of this assessment will be provided to
the OSDBU and the contracting officer.

* * * * *

12. In section 1819.7219, paragraph
(a) is revised to read as follows:

§1819.7219 Solicitation provision and
contract clauses.

(a) The contracting officer shall insert
the clause at 1852.219-77, NASA
Mentor-Protégé Program, in:

(1) Cost reimbursement solicitations
and contracts, or solicitations and
contracts with award fee incentives, that
include the clause at FAR 52.219-9,
Small Business Subcontracting Plan;

(2) Small business set-asides of the
contract types in (a)(1) of this section
with values exceeding $500,000
($1,000,000 for construction) that offer
subcontracting opportunities.

* * * * *

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

13. In the clause to section 1852.219—
77, paragraphs (a), (b) introductory text,
and (b)(4) are revised to read as follows:

1852.219-77 NASA Mentor-Protégé
program.
* * * * *

NASA Mentor-Protégé Program (March
1999)

(a) Prime contractors, including certain
small businesses, are encouraged to
participate in the NASA Mentor-Protégé
Program for the purpose of providing
developmental assistance to eligible protégé
entities to enhance their capabilities and
increase their participation in NASA
contracts.

(b) The Program consists of:

* * * * *

(4) In contracts with award fee incentives,
potential for payment of additional fee for
voluntary participation and successful
performance in the Mentor-Protégé Program.
* * * * *

14. In the clause to section 1852.219—
79, paragraphs (b) introductory text, (e),
and (f) are revised to read as follows:

1852.219-79 Mentor requirements and
evaluation.

* * * * *

Mentor Requirements and Evaluation
(March 1999)

* * * * *

(b) NASA will evaluate the contractor’s
performance on the following factors. If this
contract includes an award fee incentive, this
assessment will be accomplished as part of
the fee evaluation process.

* * * * *

(e) Mentor and protégeé firms will submit a
“lessons learned” evaluation to the NASA
OSDBU at the conclusion of the contract. At
the end of each year in the Mentor-Protégée
Program, the mentor and protége, as
appropriate, will formally brief the NASA
Mentor-Protégé program manager, the
technical program manager, and the
contracting officer during a formal program
review regarding Program accomplishments
as pertains to the approved agreement.

() NASA may terminate mentor-protége
agreements for good cause and exclude
mentor or protégeé firms from participating in
the NASA program. These actions shall be
approved by the NASA OSDBU. NASA shall
terminate an agreement by delivering to the
contractor a Notice specifying the reason for
termination and the effective date.
Termination of an agreement does not
constitute a termination of the subcontract
between the mentor and the protégé. A plan
for accomplishing the subcontract effort
should the agreement be terminated shall be
submitted with the agreement as required in
NFS 1819.7213(h).

(End of clause)

[FR Doc. 99-5483 Filed 3-4-99; 8:45 am]
BILLING CODE 7510-01-P
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NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1815

Waiver of Submission of Cost or
Pricing Data for Acquisitions With the
Canadian Commercial Corporation and
for Small Business Innovation
Research Phase Il Contracts

AGENCY: Office of Procurement, Contract
Management Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This rule amends the NASA
Federal Acquisition Regulation
Supplement (NFS) to provide a class
waiver from the FAR 15.403-4
requirement for the submission of cost
or pricing data for Small Business
Innovation Research (SBIR) program
Phase Il contracts. A waiver is permitted
by FAR 15.403-1(c)(4). The rule also
deletes the end date for the existing
waiver of the submission of cost or
pricing data for acquisitions with the
Canadian Commercial Corporation
(CCCQ). In addition, this rule clarifies
that assurances of price fairness and
reasonableness by the CCC should be
relied on, but that contracting officers
are to ensure that the appropriate level
of information other than cost or pricing
data is submitted by subcontractors to
perform any required proposal analysis,
including a technical analysis and a cost
realism analysis.

EFFECTIVE DATE: March 5, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Le Cren, NASA Headquarters,
Code HK, Washington, DC 20546,
telephone: (202) 358-0444, email:
joseph.lecren@hg.nasa.gov.
SUPPLEMENTARY INFORMATION:

Background

FAR 15.403—4 requires that cost or
pricing data be submitted for contract
awards and modifications in excess of
$500,000 unless one of the exceptions at
FAR 15.403-1(b) apply. One of the
exceptions listed there are waivers
granted under FAR 15.403-1(c)(4).
Waivers may be granted under FAR
15.403-1(c)(4) by the head of the
contracting activity if the price can be
determined to be fair and reasonable
without the submission of cost or
pricing data.

NASA SBIR Phase Il contract awards,
which are generally limited to $600,000,
do not meet the FAR 15.403-1(b)
adequate price competition, prices set
by law or regulation, or commercial
item exceptions. However, a class
waiver is considered to be in the

Government’s interest to promote
maximum small business participation
in the SBIR program and increase the
number of small businesses
participating in Federal R&D contracts.
The Government’s payment of fair and
reasonable prices under SBIR Phase Il
contracts is ensured without the
submission of cost or pricing data by (i)
contracting officers having access to
adequate information in the offerors’
proposals; (ii) Phase Il proposals being
subjected to multiple technical reviews;
and (iii) contracting officers having the
ability under FAR 15.403-5(a)(3) to
request information other than cost or
pricing data if additional information is
needed.

A class waiver for SBIR Phase Il
contracts would result in consistent
practices among NASA centers, thereby
eliminating the possible confusion
encountered by contractors that deal
with more than one center for Phase Il
contracts. In addition, the value of the
cost or pricing data for SBIR Phase Il
contracts generally has been minimal
and has been found to result in delays
in awards as the small businesses often
cannot provide the data quickly.

The elimination of the end date for
the waiver of submission of cost or
pricing data from the CCC makes
NASA'’s waiver consistent with the one
between the Department of Defense and
the CCC. The current rule states that the
CCC will provide assurance of the
fairness and reasonableness of the
proposed prices. This has been
interpreted by some to mean that no
additional analysis is necessary. The
revised rule clarifies that, while this
assurance is to be relied on, it may be
necessary to obtain information other
than cost or pricing data from
subcontractors to the CCC in order to
perform any required proposal analysis,
including a technical analysis and a cost
realism analysis.

Impact
Regulatory Flexibility Act

This final rule does not constitute a
significant revision within the meaning
of FAR 1.501 and Pub. L. 98-577, and
publication for public comments is not
required. However, comments from
small entities concerning the affected
NFS subpart will be considered in
accordance with 5 U.S.C. 610. Such
comments must be submitted separately
and should cite 5 U.S.C. 601, et seq.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
NFS do not impose recordkeeping or
information collection requirements, or

collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 1815

Government procurement.
Tom Luedtke,
Acting Associate Administrator for
Procurement.

Accordingly, 48 CFR Part 1815 is
amended as follows:

PART 1815—CONTRACTING BY
NEGOTIATION

1. The authority citation for 48 CFR
Part 1815 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

2. Section 1815.403-170 is revised to
read as follows:

1815.403-170 Waivers of cost or pricing
data.

(a) NASA has waived the requirement
for the submission of cost or pricing
data when contracting with the
Canadian Commercial Corporation
(CCCQC). This waiver applies to the CCC
and its subcontractors. The CCC will
provide assurance of the fairness and
reasonableness of the proposed price.
This assurance should be relied on;
however, contracting officers shall
ensure that the appropriate level of
information other than cost or pricing
data is submitted by subcontractors to
support any required proposal analysis,
including a technical analysis and a cost
realism analysis. The CCC also will
provide for follow-up audit activity to
ensure that any excess profits are found
and refunded to NASA.

(b) NASA has waived the requirement
for the submission of cost or pricing
data when contracting for Small
Business Innovation Research (SBIR)
program Phase Il contracts. However,
contracting officers shall ensure that the
appropriate level of information other
than cost or pricing data is submitted to
determine price reasonableness and cost
realism.

[FR Doc. 99-5484 Filed 3-4-99; 8:45 am]
BILLING CODE 7510-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1842 and 1852

Application of Earned Value
Management (EVM)

AGENCY: National Aeronautics and
Space Administration (NASA).
ACTION: Final rule.
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SUMMARY: This final rule changes the
NASA FAR Supplement to apply
Earned Value Management (EVM) at
NASA by establishing NASA-wide
clauses and provisions compatible with
those used by DoD. Specifically, the
change clarifies the role of the Defense
Contract Management Command
(DCMC) with respect to its
responsibility for reviewing earned
value management system (EVMS) plans
and verifying initial and continuing
contractor compliance with NASA and
DoD EVMS criteria, and with NASA
Policy Directive 9501.3, Earned Value
Performance Management, and DoD
5000.2-R.

EFFECTIVE DATE: March 5, 1999.

FOR FURTHER INFORMATION CONTACT:
Kenneth A. Sateriale, (202) 358-0491,
kenneth.sateriale@hg.nasa.gov.

SUPPLEMENTARY INFORMATION:
Background

EVM is a commonly used
performance (i.e. cost, schedule, and
technical) measurement tool for
program managers in the aerospace
industry. NASA and DoD are major
customers in the Government sector of
the aerospace industry, and cooperate to
align their business practices wherever
practicable in order to realize cost and
resource efficiencies. Therefore, they
have collaborated closely over the last
several years to align their approaches
to the use of EVM. This change
completes that alignment process.

A proposed rule was published in the
Federal Register at 63 FR 63654,
November 16, 1998. The revisions in the
final rule are based on an analysis of the
public comments.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
since the changes do no more than align
NASA practices with those already in
place at DoD, which shares essentially
the same industry sector. This final rule
does not impose any reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act.

List of Subjects in 48 CFR Parts 1842
and 1852

Government procu rement.
Tom Luedtke,

Acting Associate Administrator for
Procurement.

Accordingly, 48 CFR Parts 1842 and
1852 are amended as follows:

1. The authority citation for 48 CFR
Parts 1842 and 1852 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1842—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

2. Subpart 1842.3 is added to read as
follows:

Subpart 1842.3—Contract
Administration Office Functions

1842.302 Contract administration
functions. (NASA supplements paragraph
(@)

(a) In addition to the responsibilities
listed in FAR 42.302(a), responsibility
for reviewing earned value management
system (EVMS) plans and verifying
initial and continuing contractor
compliance with NASA and DoD EVMS
criteria and conformity with ANSI/EIA
Standard 748, Industry Guidelines for
EVMS, is normally delegated to DCMC.

3. Subpart 1842.74 is added to read as
follows:

Subpart 1842.74—Earned Value

Management

1842.7401 Earned Value Management
Systems (EVMS).

1842.7402 Solicitation provisions and
contract clauses.

Subpart 1842.74—Earned Value
Management

1842.7401 Earned Value Management
Systems (EVMS).

When an offeror or contractor is
required to provide an EVMS plan to the
Government in accordance with NASA
Policy Directive (NPD) 9501.3, Earned
Value Management, the contracting
officer shall forward a copy of the plan
to the cognizant administrative
contracting officer (ACO) to obtain the
assistance of the ACO in determining
the adequacy of the proposed EVMS
plan.

1842.7402 Solicitation provisions and
contract clauses.

(a) When the Government requires
Earned Value Management, the
contracting officer shall insert:

(1) The provision at 1852.242—74,
Notice of Earned Value Management
System, in solicitations; and

(2) The clause at 1852.242-75, Earned
Value Management System, in
solicitations and contracts.

(b) The contracting officer shall insert
the clause at 1852.242-76, Modified
Cost Performance Report, in
solicitations and contracts requiring
modified cost performance reporting

(see NPD 9501.3, Earned Value
Management).

(c) The contracting officer shall insert
the provision at 1852.242—-77, Modified
Cost Performance Report Plans, in
solicitations for contracts requiring
modified cost performance reporting
(see NPD 9501.3).

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

4. Sections 1852.242-74, 1852.242—
75, 1852.242-76, and 1852.242-77 are
added to read as follows:

1852.242-74 Notice of Earned Value
Management System.

As prescribed in 1842.7402(a)(1),
insert the following provision:

Notice of Earned Value Management System
(March 1999)

(a) The offeror shall provide
documentation that the
cognizantAdministrative Contracting Officer
(ACO) has recognized that:

(1) The proposed earned value
management system (EVMS) complies with
the EVMS criteria of NASA Policy Directive
(NPD) 9501.3, Earned Value Management, or
DoD 5000.2-R, Mandatory Procedures for
Major Defense Acquisition Programs and
Major Automated Information Systems
Acquisition Programs; or

(2) The company EVM system conforms
with the full intentions of the guidelines
presented in ANSI/EIA Standard 748,
Industry Guidelines for Earned Value
Management Systems.

(b) If the offeror proposes to use a system
that does not meet the requirements of
paragraph (a) of this provision, the successful
offeror shall submit a plan for compliance
with the NASA EVM criteria as described in
NPD 9501.3.

(1) The plan shall—

(i) Describe the EVMS the offeror intends
to use in performance of the contract;

(ii) Distinguish between the offeror’s
existing management system and
modifications proposed to meet the criteria;

(iii) Describe the management system and
its application in terms of the criteria;

(iv) Describe the proposed procedure for
administration of the criteria as applied to
subcontractors; and

(v) Provide documentation describing the
process and results of any third-party or self-
evaluation of the system’s compliance with
EVMS criteria.

(2) The Government will review the
offeror’s plan for EVMS before contract
award. The offeror shall provide information
and assistance as required by the Contracting
Officer to support review of the plan.

(c) Offerors shall identify in their proposals
the major subcontractors, or major
subcontracted efforts if major subcontractors
have not been selected, planned for
application of EVMS. The prime contractor
and the Government shall agree to
subcontractors selected for application of
EVMS.
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(End of Provision)

1852.242-75 Earned Value Management
Systems.

As prescribed at 1842.7402(a)(2),
insert the following clause:

Earned Value Management System (March
1999)

(a) In the performance of this contract, the
Contractor shall use:

(1) An earned value management system
(EVMS) that has been recognized by the
cognizant Administrative Contracting Officer
(ACO) as complying with the criteria
provided in NASA Policy Directive 9501.3,
Earned Value Management, or DoD 5000.2-R,
Mandatory Procedures for Major Defense
Acquisition Programs and Major Automated
Information Systems Acquisition Programs;
or

(2) A company EVMS that the ACO has
recognized as conforming with the full
intentions of the guidelines presented in
ANSI/EIA Standard 748, Industry Guidelines
for Earned Value Management Systems.

(b) If, at the time of award, the Contractor’s
EVMS has not been recognized by the
cognizant ACO per paragraph (a) of this
clause or the Contractor does not have an
existing cost schedule control system (C/SCS)
that has been accepted by the Government,
the Contractor shall apply the Contractor’s
EVMS to the contract and be prepared to
demonstrate to the ACO that its system
complies with the EVMS criteria referenced
in paragraph (a) of this clause.

(c) The Government may require integrated
baseline reviews. Such reviews shall be
scheduled as early as practicable and should
be conducted within 180 calendar days after
contract award, exercise of significant
contract options, or incorporation of major
contract modifications. The objective of the
integrated baseline review is for the
Government and the Contractor to jointly
assess areas, such as the Contractor’s
planning, to ensure complete coverage of the
statement of work, logical scheduling of the
work activities, adequate resourcing, and
identification of inherent risks.

(d) Unless a waiver is granted by the ACO,
Contractor proposed EVMS changes require
approval of the ACO prior to
implementation.

The ACO shall advise the Contractor of the
acceptability of such changes within 30
calendar days after receipt of the notice of
proposed changes from the Contractor. If the
advance approval requirements are waived
by the ACO, the Contractor shall disclose
EVMS changes to the ACO and provide an
information copy to the NASA Contracting
Officer at least 14 calendar days prior to the
effective date of implementation.

(e) The Contractor agrees to provide access
to all pertinent records and data requested by
the ACO or a duly authorized representative.
Access is to permit Government surveillance
to ensure that the EVMS complies, and
continues to comply, with the criteria
referenced in paragraph (a) of this clause.

(f) The Contractor shall require the
subcontractors specified below to comply
with the requirements of this clause: (Insert
list of applicable subcontractors)

(End of clause)

1852.242-76 Modified Cost Performance
Report.

As prescribed in 1842.7402(b), insert
the following clause:

Modified Cost Performance Report (March
1999)

(a) The Contractor shall use management
procedures in the performance of this
contract that provide for:

(1) Planning and control of costs;

(2) Measurement of performance (value for
completed tasks); and

(3) Generation of timely and reliable
information for the Modified Cost
Performance Report (M/CPR).

(b) As a minimum, these procedures must
provide for:

(1) Establishing the time-phase budgeted
cost of work scheduled (including work
authorization, budgeting, and scheduling),
the budgeted cost for work performed, the
actual cost of work performed, the budget at
completion, the estimate at completion, and
provisions for subcontractor performance
measurement and reporting;

(2) Applying all direct and indirect costs
and provisions for use and control of
management reserve and undistributed
budget;

(3) Incorporating changes to the contract
budget base for both Government directed
changes and internal replanning;

(4) Establishing constraints to preclude
subjective adjustment of data to ensure
performance measurement remains realistic.
The total allocated budget may exceed the
contract budget base only after consultation
with the Contracting Officer. For cost-
reimbursement contracts, the contract budget
base shall exclude changes for cost growth
increases, other than for authorized changes
to the contract scope; and

(5) Establishing the capability to accurately
identify and explain significant cost and
schedule variances, both on a cumulative
basis and a projected-at-completion basis.

(c) The Contractor may use a cost/schedule
control system that has been recognized by
the cognizant Administrative Contracting
Officer (ACO) as:

(1) Complying with the earned value
management system criteria provided in
NASA Policy Directive 9501.3, Earned Value
Management, or DoD 5000.2-R, Mandatory
Procedures for Major Defense Acquisition
Programs and Major Automated Information
Systems Acquisition Programs; or

(2) Conforming with the full intentions of
the guidelines presented in ANSI/EIA
Standard 748, Industry Guidelines for Earned
Value Management Systems.

(d) The Government may require integrated
baseline reviews. Such reviews shall be
scheduled as early as practicable and should
be conducted within 180 calendar days after
contract award, exercise of significant
contract options, or incorporation of major
modifications. The objective of the integrated
baseline review is for the Government and
the Contractor to jointly assess areas, such as
the Contractor’s planning, to ensure complete
coverage of the statement of work, logical
scheduling of the work activities, adequate

resourcing, and identification of inherent
risks.

(e) The Contractor shall provide access to
all pertinent records, company procedures,
and data requested by the ACO, or authorized
representative, to:

(1) Show proper implementation of the
procedures generating the cost and schedule
information being used to satisfy the M/CPR
contractual data requirements to the
Government; and

(2) Ensure continuing application of the
accepted company procedures in satisfying
the M/CPR data item.

(f) The Contractor shall submit any
substantive changes to the procedures and
their impact to the ACO for review.

(9) The Contractor shall require a
subcontractor to furnish M/CPR in each case
where the subcontract is other than firm-
fixed-price, time-and-materials, or labor-
hour; is 12 months or more in duration; and
has critical or significant tasks related to the
prime contract. Critical or significant tasks
shall be defined by mutual agreement
between the Government and Contractor.
Each subcontractor’s reported cost and
schedule information shall be incorporated
into the Contractor’s M/CPR.

(End of clause)

1852.242-77 Modified Cost Performance
Report Plans.

As prescribed in 1842.7402(c), insert
the following provision;

Modified Cost Performance Plans (March
1999)

(a) The offeror shall submit in its proposal
a written summary of the management
procedures it will establish, maintain, and
use in the performance of any resultant
contract to comply with the requirements of
the clause at 1852.242—76, Modified Cost
Performance Report.

(b) The offeror may propose to use a cost/
schedule control system that has been
recognized by the cognizant Administrative
Contracting Officer as:

(1) Complying with the earned value
management system criteria of NASA Policy
Directive 9501.3, Earned Value Management,
or DoD 5000.2-R, Mandatory Procedures for
Major Defense Acquisition Programs and
Major Automated Information Systems
Acquisition Programs; or

(2) Conforming with the full intentions of
the guidelines presented in ANSI/EIA
Standard 748, Industry Guidelines for Earned
Value Management Systems. In such cases,
the offeror may submit a copy of the
documentation of such recognition instead of
the written summary required by paragraph
(a) of this provision.

(End of provision)

[FR Doc. 99-5481 Filed 3-4-99; 8:45 am]
BILLING CODE 7510-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[1.D. 021299E]

Atlantic Tuna Fisheries; Atlantic
Bluefin Tuna

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Catch limit adjustment.

SUMMARY: Effective January 1, 1999,
NMPFS adjusted the Atlantic bluefin
tuna (BFT) Angling category daily catch
limit to one fish from the school, large
school, or small medium size class per
vessel. Based on recent information
regarding catch rates of school BFT off
North Carolina and the limited annual
quota, NMFS is concerned that fishing
opportunities may be curtailed in
northern areas. Therefore, NMFS adjusts
the daily catch limit for BFT in all areas
to one fish per vessel, which may be
from the large school or small medium
size class. NMFS takes this action to
lengthen the fishing season and to
ensure reasonable fishing opportunities
in all geographic areas without risking
overharvest of the annual quota
established for the Angling category
fishery.

DATES: Effective 1 a.m. local time on
March 9, 1999, until December 31, 1999.
NMFS will announce any subsequent
catch limit adjustments by publication
in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 978-281-9146.

SUPPLEMENTARY INFORMATION: On
October 26, 1998, NMFS announced the
availability of the draft Fishery
Management Plan (FMP) for Atlantic
Tunas, Swordfish, and Sharks (63 FR
57093). Information regarding the
proposed management of Atlantic tunas
under the Highly Migratory Species
(HMS) FMP was provided in the
preamble to the proposed rule to
implement the HMS FMP (64 FR 3154,
January 20, 1999) and is not repeated
here. The proposed rule to implement
the HMS FMP would change the annual
Atlantic tunas fishing year to June 1
through May 31.

uUntil regulations implementing the
HMS FMP are final, regulations
implemented under the authority of the
Atlantic Tunas Convention Act (16
U.S.C. 971 et seq.) governing the harvest
of BFT by persons and vessels subject to
U.S. jurisdiction are found at 50 CFR

part 285. Current regulations state that
the Atlantic tunas fishing year
commences January 1 and ends
December 31 annually.

Implementing regulations for the
Atlantic tuna fisheries at § 285.24 allow
for adjustments to the daily catch limit
in order to provide for maximum
utilization of the quota spread over the
longest possible period of time. The
Assistant Administrator for Fisheries,
NOAA, may increase or reduce the per
angler catch limit for any size class BFT
or may change the per angler limit to a
per vessel limit or the per vessel limit
to a per angler limit.

Effective January 1, 1999, NMFS
adjusted the Angling category daily
catch limit to one fish from the school,
large school, or small medium size class
per vessel (63 FR 71792, December 30,
1998). NMFS has recently received
information through the North Carolina
Harvest Tagging Program that the rate of
landings of school BFT is increasing.
NMEFS is concerned that, if the current
harvest rate increases, it is possible a
significant portion of the entire Angling
category quota might be taken prior to
the time that BFT migrate north. In
1996, the Angling category subquotas
for large school/small medium BFT and
for school BFT off Delaware and states
south were filled prematurely due to
high catch rates early in the season in
southern areas, thus reducing fishing
opportunities in northern areas. In early
March 1997, NMFS closed the Angling
category fishery for school, large school,
and small medium BFT in all areas in
order to extend fishing opportunities for
these size classes in northern fisheries.
In 1998, because catch rates were low,
NMFS did not need to take such action
during the winter fishery.

NMFS is also concerned that the
proposed change in the Atlantic tunas
fishing year to June through May, in
combination with the 1998 Angling
category overharvest (preliminary
estimates of 1998 landings indicate that
the Angling category school BFT
subquota was exceeded by
approximately 12 mt), may curtail
fishing opportunities during the
proposed fishing season (i.e., through
May 2000).

Given the information regarding catch
rates, the public interest in an equitable
distribution of landings among
fishermen in the Angling category, and
the need for scientific data from
throughout the species’ range, NMFS
adjusts the daily catch limit as follows:
Each Angling category vessel may retain
no more than one BFT from the large
school (measuring 47 to less than 59
inches/119 to less than 150 cm) or small
medium (measuring 59 to less than 73

inches/150 to less than 185 cm) size
class.

As of February 6, 1999, BFT landings
reported through the North Carolina
Harvest Tagging Program indicate that
98 percent of the Angling category BFT
landings by weight and 95 percent of
Angling category BFT landings in
numbers have measured 47 inches or
greater. Because fishing for smaller BFT
generally begins in early summer,
NMFS does not anticipate that the
reduction of the daily catch limit to
prohibit the landings of school BFT
would adversely affect recreational
fishing opportunities prior to the
beginning of the proposed fishing year
(June 1).

Charter/Headboat category vessels,
when engaged in recreational fishing for
BFT, are subject to the same rules as
Angling category vessels. In addition,
anglers aboard permitted vessels may
continue to tag and release BFT of all
sizes under the NMFS tag-and-release
program (50 CFR 285.27). The Angling
category trophy fishery for large
medium and giant BFT (measuring 73
inches/185 cm or greater) remains open,
with a catch limit of one fish per vessel
per year.

NMFS will continue to monitor the
Angling category fishery closely through
the Automated Catch Reporting System
and the Large Pelagic Survey. All BFT
landed under the Angling category
quota outside North Carolina must be
reported within 24 hours of landing to
the NMFS Automated Catch Reporting
System by phoning 1-888—-USA-TUNA
(1-888-872-8862). In North Carolina,
all BFT must be taken to a reporting
station to receive a landing tag before
removing the fish from the vessel. For
information about the North Carolina
Harvest Tagging Program, including
reporting station locations, call 1-800—
338-7804.

Subsequent adjustments to the daily
catch limit, as necessary, shall be
announced through publication in the
Federal Register. In addition, anglers
may call the Atlantic Tunas Information
Line at 1-888—-USA-TUNA (888-872—
8862) or at 978-281-9305 for updates
on quota monitoring and catch limit
adjustments.

Classification

This action is taken under 50 CFR
285.24(d)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 971 et seq.
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Dated: March 1, 1999.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-5482 Filed 3-2-99; 4:33 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-353-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 737-100, —200,
-300, —400, and -500 series airplanes.
This proposal would require
modification of certain filter module
assemblies of the generator control units
(GCU). This proposal is prompted by
reports of smoke and occassional fire in
the flight compartment as a direct result
of a GCU failure. The actions specified
by the proposed AD are intended to
prevent failure of the filter module
assemblies of the GCU’s due to
overcurrent conditions, which could
result in an increased risk of smoke,
and/or fire in the flight compartment.
DATES: Comments must be received by
April 19, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—-NM—
353-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport

Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Forrest Keller, Senior Aerospace
Engineer, Systems and Equipment
Branch, ANM-130S, FAA, Transport
Airplane Directorate, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056;
telephone (425) 227-2790; fax (425)
227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-353-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-353-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

Over the past several years, the FAA
has received numerous reports of smoke
and occasional fire in the flight

compartment of certain Boeing Model
737 series airplanes. Many of these
incidents are attributed to an
overcurrent condition in the generator
control units (GCU), during in-flight
operation of the airplane, which
resulted from transformer and/or diode
failure in the GCU’s power supply and
exiter field power supply circuits.
Failure of these components causes a
localized overheat condition in a GCU.
Such overcurrent and overheat
conditions, if not detected and corrected
could result in an increased risk of
smoke and/or fire in the flight
compartment.

Related Rulemaking

On March 10, 1989, the FAA issued
AD 89-07-13, amendment 39-6165 (54
FR 11366, April 28, 1989), applicable to
all Boeing Model 737 series airplanes,
that requires replacement or
modification of certain GCU filter
modules. However, this proposed AD
would not affect the requirements of
that AD.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Sundstrand Corporation Service
Bulletin SB92-101, Revision 1, dated
December 10, 1996, which describes
procedures for modification of the filter
module assemblies of the GCU’s. The
modification involves installation of a
terminal board with additional fuses
and a protection cap. This modification
will allow certain fuses to open when an
overcurrent condition occurs.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
the service bulletin specifies
modification of the GCU’s as interim
action, pending determination of the
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root cause of a GCU failure. The FAA
has determined that, for this proposed
AD, the modification adequately
addresses the identified unsafe
condition. Therefore, this proposal is
not considered to be interim action.

Cost Impact

There are approximately 2,675
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,091 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 3 work hours
per airplane to accomplish the proposed
modification, at an average labor rate of
$60 per work hour. Required parts
would cost approximately $450 per
airplane. Based on these figures, the cost
impact of the modification proposed by
this AD on U.S. operators is estimated
to be $687,330, or $630 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 98—-NM—-353-AD.

Applicability: Model 737-100, —200, —300,
—400, and -500 series airplanes equipped
with generator control units (GCU) having
part numbers as listed in Sundstrand
Corporation Service Bulletin SB92-101,
Revision 1, dated December 10, 1996;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the filter module
assemblies of the generator control units
(GCU) due to overcurrent conditions, which
could result in an increased risk of smoke,
and/or fire in the flight compartment,
accomplish the following:

(a) Within 2 years after the effective date
of this AD, modify the filter module
assemblies of the GCU’s identified in
Sundstrand Corporation Service Bulletin
SB92-101, Revision 1, in accordance with
paragraph 2.A or 2.B of the Accomplishment
Instructions of the service bulletin, as
applicable.

(b) Within 2 years after the effective date
of this AD, no person shall install on any
airplane a GCU type AVZ122 having part
number (P/N) 948F458-1 (Boeing P/N 10—
61224-11), and type AVZ22C/D having P/N
915F212-4/-5 (Boeing P/N 10-61224-3),
unless modified in accordance with this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished. Issued in Renton,
Washington, on February 26, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-5431 Filed 3-4-99; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 228 and 240

[Release Nos. 33-7649; 34-41118
International Series No. 1187; File No. S7—
7-99]

RIN: 3235-AH52

Financial Statements and Periodic
Reports for Related Issuers and
Guarantors

AGENCY: Securities and Exchange
Commission.
ACTION: Proposed rule.

SUMMARY: We are proposing financial
reporting rules for issuers and
guarantors of guaranteed securities. We
also are proposing an exemption from
periodic reporting for subsidiary issuers
and guarantors of these securities. These
proposals would codify, in large part,
the positions the staff has developed
through Staff Accounting Bulletin No.
53, later interpretations, and the
registration statement review process.
We intend for these rules to eliminate
any uncertainty about which financial
statements and periodic reports
subsidiary issuers and guarantors must
file.

DATES: We must receive your comments
on or before May 4, 1999.

ADDRESSES: Please submit comment
letters in triplicate to Jonathan G. Katz,
Secretary, U.S. Securities and Exchange
Commission, Mail Stop 6-9, 450 Fifth
Street, N.W., Washington, D.C. 20549.
You also may submit comment letters
electronically to the following e-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-XX-99. If e-mail is used, include
this file number on the subject line. All
comments received will be available for
public inspection and copying in the
Commission’s Public Reference Room at
the same address. Electronically
submitted comments will be posted on
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the Commission’s Internet web site
(http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Regarding proposed Rule 12h-5,
Michael Hyatte, Julie Hoffman, or
Kristina Schillinger at (202) 942—2900;
regarding the Regulation S—X and
Regulation S—B proposals, Craig Olinger
at (202) 942-2960, both in the Division
of Corporation Finance.

SUPPLEMENTARY INFORMATION: We are
proposing amendments to Rule 3-101 of
Regulation S—X 2 and Item 310 of
Regulation SB.3 We are also proposing
new Rule 3-164 of Regulation S—X and
new Rule 12h-55 under the Securities
Exchange Act of 1934.6

|. Executive Summary

Over the past two decades, it has
become increasingly common for a
parent company to raise capital through:

« Offerings of its own securities that
are guaranteed by one or more of its
subsidiaries; and

« Offerings of securities by a
subsidiary that are guaranteed by the
parent, and sometimes, one or more of
the parent’s other subsidiaries.

Absent an exemption, the Securities
Act of 19337 requires the offering of
both the guaranteed security and the
guarantee to be registered. Securities
Act registration requires the disclosure
of both financial and non-financial
information about the issuer of the
guaranteed security as well as any
guarantors. Moreover, due to the
registration of the offer and sale of the
guaranteed securities and the
guarantees, both the issuer and the
guarantors become subject to Section
15(d) 8 of the Exchange Act of 1934.
Section 15(d) requires all Securities Act
registrants to file Exchange Act periodic
reports for at least the fiscal year during
which the Securities Act registration
statement became effective.

There are circumstances, however,
where full Securities Act and Exchange
Act disclosure by both the issuer and
the guarantors may not be useful to an
investment decision and, therefore, may
not be necessary. For example, if a
subsidiary with no independent assets
or operations issues debt securities
guaranteed by its parent, full disclosure
of the subsidiary’s financial information
would be of little value. Instead,
investors would look to the financial

117 CFR 210.3-10.

217 CFR 210.1-01 through 12-29.
317 CFR 228.310.

417 CFR 210.3-16.

517 CFR 240.12h-5.

615 U.S.C. 78a et seq.

715 U.S.C. 77a et seq.

815 U.S.C. 780(d).

status of the parent which guaranteed
the debt to evaluate the likelihood of
payment.

As this example demonstrates,
subsidiary issuers and guarantors raise a
number of practical issues under the
Securities Act and the Exchange Act.
Included among these issues are:

* What financial information must
issuers of guaranteed securities provide
to potential investors;

* What financial information must
guarantors provide to potential
investors; and

* What financial information must
those issuers and guarantors continue to
provide to the secondary market.

In 1983, the staff addressed these
issues in Staff Accounting Bulletin No.
53.92 In the 15 years since we published
SAB 53, guaranteed securities have
become significantly more complex.
While the basic analysis of SAB 53
remains sound, the staff has had to
expand on this analysis in response to
registration statements and interpretive
requests that involve new and complex
offering structures. In addition, the staff
has responded to an increasing number
of requests for exemptions from
Exchange Act reporting. In 1997, nearly
half of all interpretive, no-action, or
exemptive requests acted on by the
Division of Corporation Finance
involved SAB 53.

The staff’s interpretive structure has
been effective in addressing these
issues. This approach was designed to
properly balance the issuer’s obligation
to disclose material information fully
with the investor’s need for this
information. We believe that the staff’s
analysis will adapt well to future
developments.

Therefore, we propose to codify, in
large part, the staff’s current analysis
regarding the obligations of issuers and
guarantors. We believe these rule
proposals are needed because they
would:

« Eliminate uncertainty regarding
financial statement requirements;

« Eliminate uncertainty regarding on-
going reporting;

» Eliminate the burden on these
subsidiaries to seek interpretive
guidance regarding these
requirements; 10 and

« Simplify the staff’s interpretive
structure by applying one standard
condensed consolidating financial
information instead of the current

9 Securities Act Release No. SAB-53. 48 FR 28230
(June 13, 1983).

10 |f we adopt today’s proposals, issuers of
guaranteed securities and guarantors could still
request an interpretive position from the Division
of Corporation Finance if proposed Rule 3-10 does
not address their situation.

approach that requires more or less
financial disclosure based solely on the
existence of non-guarantor subsidiaries.

We propose to revise Rule 3-10 of
Regulation S—X to require condensed
consolidating financial information in
all situations involving a subsidiary
issuer or subsidiary guarantor that is not
a finance subsidiary.1! This condensed
financial information would be
included in Securities Act registration
statements on a combined basis, instead
of being presented in separate financial
statements for each subsidiary. We also
propose Exchange Act Rule 12h-5,
which would exempt from Exchange
Act reporting requirements those
subsidiary issuers and guarantors that
may omit financial statements under
revised Rule 3-10.

I1. The Structure of This Release

We have separated this release into
five main sections.

First, we describe how the Securities
Act registration requirements apply to
offerings of guaranteed securities.

Second, we describe the current
financial statement requirements for
issuers of guaranteed securities and
guarantors. This description begins with
the basic requirements of Regulation S—
X and addresses the purpose and effect
of SAB 53. It also discusses the
positions the staff has taken in
interpreting basic issues regarding SAB
53, such as the meaning of “wholly
owned subsidiary’” and “full and
unconditional guarantee.” 12 Finally, we
present the developments in the staff’s
analysis that deal with complex
securities and complex corporate
structures.

Third, we describe the Exchange Act
reporting obligations of subsidiary
issuers of guaranteed securities and
guarantors. This description addresses
the statutory requirement of Section
15(d), the SAB 53 discussion regarding
Exchange Act reporting, and the staff’s
current analysis.

Fourth, we describe our rule
proposals regarding the financial

11]n connection with the proposed revision to
Rule 3-10, we also propose:

New Note 3 to Item 310 of Regulation S-B
requiring small business issuers to present financial
information in accordance with proposed Rule 3—
10 for the fiscal periods they are required to
present; and

To move the financial statement requirement of
affiliates whose securities collateralize a registered
issue from current Rule 3-10 and put it in proposed
new Rule 3-16 of Regulation S—X.

12 This release discusses the meanings of a
number of terms, including “‘finance subsidiary,”
““debt security,” “wholly-owned subsidiary,” and
“full and unconditional guarantee,” in the context
of SAB 53 and proposed Rule 3-10. Given the
unique purpose of SAB 53 and proposed Rule 3—
10, the discussion in this release applies only to
today’s proposals.
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information and Exchange Act reporting
requirements for subsidiary issuers of
guaranteed securities and guarantors.
Fifth, we include appendices at the
end of this release to demonstrate how
the proposed rules would apply to a
number of different fact patterns. We
hope that these appendices will increase
your understanding of the proposals and
assist you in commenting on them.

I11. Securities Act Registration
Requirements for Offerings of
Guarantees

Guarantees of securities are securities
themselves for purposes of the
Securities Act. As a result, offers and
sales of both the guaranteed security
and the guarantee must either be
registered under the Securities Act or
exempt from registration.

IV. Current Financial Statement
Requirements for Subsidiary
Guarantors and Subsidiary Issuers of
Guaranteed Securities

A. Regulation S-X Requirements

1. Guarantors

Rule 3-10 of Regulation S—X
identifies which financial statements
guarantors must include in Securities
Act registration statements, Exchange
Act registration statements, and
Exchange Act reports.13 Rule 3-10
currently requires all guarantors to
include the same financial statements
they would have to include if they were
the issuers of the guaranteed securities.
Rule 3-10 applies equally to parent
guarantors and subsidiary guarantors.

2. Subsidiary Issuers of Guaranteed
Securities

Regulation S—X requires subsidiary
issuers of guaranteed securities to file
the same financial statements as any
other issuer of securities.

B. Modified Financial Statement
Requirements in Staff Accounting
Bulletin No. 53

1. Purpose and Application of SAB 53

In 1983, in response to questions
arising from the increased number of
guaranteed securities offerings, the
Commission published Staff Accounting
Bulletin No. 53. The objective of SAB 53
was to elicit full and fair disclosure
regarding issuers and guarantors in a
format that was:

« Meaningful to investors; and

13Rule 3-10 also prescribes financial statement
requirements for affiliates of reporting issuers when
the securities of such affiliates are the collateral for
any class of the issuer’s registered securities. These
requirements are outside the scope of today’s
proposal. See Section VI.G. for a more complete
discussion of those requirements.

* Not unduly burdensome to
registrants.

SAB 53 did not amend Rule 3-10 of
Regulation S—X. Instead, it described the
approach the staff would take in its
review of registration statements for two
types of offerings of guaranteed debt
securities:

» Securities issued by a subsidiary
that are guaranteed by the parent of that
subsidiary; and

» Securities that are issued by a
company and guaranteed by a
subsidiary of that company.

SAB 53 and the staff interpretations
that followed recognize that there is no
need for complete financial statements
from both the issuer of the guaranteed
security and the guarantor when:

e The issuer is a wholly-owned
subsidiary of the parent guarantor; and

e The guarantee is full and
unconditional.

In this type of issuer/guarantor
relationship, there is a unity of financial
risk between the two entities. As a
result, the need for separate financial
disclosure is removed or reduced. We
discuss these two conditions below.

a. Meaning of “Wholly-Owned” in
SAB 53. A subsidiary is “wholly-
owned’’ within the meaning of SAB 53
if all of its voting shares and any
outstanding securities convertible into
its voting shares are owned, directly or
indirectly, by its parent.14 This meaning
differs from the general definition of
“wholly-owned subsidiary” in Rule 1—
02(aa) of Regulation S—X.15 Regulation
S—X regards a subsidiary as wholly-
owned if substantially all of its voting
shares are held by its parent.16

Satisfaction of the stricter requirement
under SAB 53 ensures that there is no
competing interest to the parent’s
ownership. Any outside voting interest
in the subsidiary breaks the financial
unity between the subsidiary and its
parent that is needed to justify the
special relief granted in SAB 53.

b. Meaning of “Full and
Unconditional Guarantee” in SAB 53.

(i) Guarantor’s Payment Obligations
Must be the Same as the Issuer’s. A
guarantee is “full and unconditional”
when the payment obligations of the

14 A subsidiary may have outstanding securities
convertible into its voting shares if its parent owns
all of the convertible securities. Citizens Utilities
Company (May 20, 1996).

1517 CFR 210.1-02(aa).

16 Al securities of a subsidiary that confer the
right to elect directors or their functional equivalent
annually, whether or not those securities are equity
or debt, must be held by the parent to satisfy the
“wholly-owned” test. This test is unaffected by the
existence of other securities that grant the right to
vote in the event of special circumstances, such as
a default. See 17 CFR 210.1-02(z) for the definition
of “voting shares.”

issuer and guarantor are essentially
identical. When an issuer fails to make
a payment called for by the security, the
guarantor is obligated to make the
scheduled payment immediately and, if
it doesn’t, the holder of the security may
take legal action directly against the
guarantor for payment. A guarantee is
not full if the amount of the guarantor’s
liability is less than the issuer’s or,
should the issuer default, the
guarantor’s payment schedule differs
from the issuer’s payment schedule.
There can be no conditions, beyond the
issuer’s failure to pay, to the guarantor’s
payment obligation. For example, the
holder cannot be required to then
exhaust its remedies against the issuer
before seeking payment from the
guarantor.

(ii) Guarantee Still May be Full and
Unconditional Even if it Has a
Fraudulent Conveyance ‘‘Savings
Clause”. A guarantee can be full and
unconditional even if it includes a
“savings” clause related to bankruptcy
and fraudulent conveyance laws. These
savings clauses prevent the guarantor
from making an otherwise required
payment if the money needed to make
that payment is first recoverable by
other creditors under bankruptcy or
fraudulent conveyance laws. However,
if any clause places a specific limit on
the amount of the guarantor’s regular
payment obligation to avoid application
of bankruptcy or fraudulent conveyance
laws, it is the staff’s position that the
guarantee is not full and unconditional.

For example, the following savings
clauses would not defeat the full and
unconditional nature of the guarantee:

e The guarantor’s obligation under
the guarantee is limited to “‘the
maximum amount that can be
guaranteed without constituting a
fraudulent conveyance or fraudulent
transfer under applicable insolvency
laws.”

¢ The guarantee is enforceable “‘to the
fullest extent permitted by law.”

The following savings clauses would
defeat the full and unconditional nature
of the guarantee:

e The guarantee is enforceable “up to
$XX.”

* The guarantor guarantees the
indebtedness “up to $XX.”

* The guarantee is “limited to $XX, in
order to prevent the guarantor from
violating applicable fraudulent
conveyance or transfer laws.”

¢ The guarantee is enforceable “up to
XX% of the guarantor’s current assets.”

¢ The guarantee is “‘limited to XX%
of the guarantor’s current assets in order
to prevent the guarantor from violating
applicable fraudulent conveyance or
transfer laws.”
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e The guarantee is enforceable ““so
long as it would not result in the
subsidiary having less than $XX in net
assets (or other financial measure).”

(iii) Guarantee Still May Be Full and
Unconditional Even if it has Different
Subordination Terms Than the
Guaranteed Security. A guarantee can be
full and unconditional despite different
subordination terms between the
guaranteed security and the guarantee.1?
Although different subordination terms
mean security holders have different
rights in the priority of payment, both
the issuer and the guarantor remain
fully liable to holders for all amounts
due under the guaranteed security.

2. Modified Financial Statements
Described in SAB 53

As we discussed above, SAB 53
indicated the staff’s acceptance of
modified financial information for
subsidiary issuers when:

e The subsidiary issuer is a wholly-
owned subsidiary of the parent
guarantor; and

¢ The guarantee is full and
unconditional.

If either of these conditions is not
met, full financial statements for
subsidiary issuers of guaranteed
securities must be included in the
registration statement.

If both of these conditions are met,
SAB 53 states that the amount of
required financial information regarding
the subsidiary issuer will depend on
whether the subsidiary has independent
operations.

a. Subsidiary Issuer “Essentially has
no Independent Operations’In this
situation, SAB 53 states that the
subsidiary is not required to provide
any separate financial statements
because “‘the investor’s investment
decision is based on the credit
worthiness of the guarantor.” This
category was intended for finance
subsidiaries. These typically are
subsidiaries that function as special
purpose divisions of the parent to raise
capital or conduct financing. They
typically have no operations or assets
other than those associated with their
financing activities.18

b. Subsidiary Has ‘““More than
Minimal Independent Operations’. SAB
53 requires summarized financial
information when the subsidiary issuer
has “more than minimal independent
operations.” This summarized financial

17Williams Scotsman, Inc. (March 19, 1998).

18 This definition in consistent with the definition
in Rule 3a-5 of the Investment Company Act of
1940, which provides that the primary purpose of
a finance subsidiary is to finance the business
operations of the parent or a company controlled by
the parent.

information must meet the requirements
of Rule 1-02(bb)(1) of Regulation S—X.1°

C. Evolution of SAB 53 Analysis

As companies have developed new
structures for subsidiary issued and
guaranteed securities, the staff has
expanded the analysis of SAB 53
through its processing of registration
statements and exemptive requests.20

1. Expansion of SAB 53 to Securities
Other Than Debt

a. Preferred Equity Securities. SAB 53
only speaks of guaranteed debt
securities. However, the same principles
used under SAB 53 apply to preferred
equity securities when the preferred
securities have payment terms
substantially the same as debt—that is,
the payment terms mandate redemption
and/or dividend payments. Like debt
securities, these preferred equity
securities usually lack voting rights.21

In order for a guarantor of preferred
securities to be eligible for SAB 53
relief, it must fully and unconditionally
guarantee all of the issuer’s payment
obligations under the certificate of
designations or other instrument that
governs the preferred securities. The
guarantor must guarantee the payment,
when due, of:

e All accumulated and unpaid
dividends that have been declared on
the preferred stock out of funds legally
available for the payment of dividends;

e The redemption price, on
redemption of the preferred stock,
including all accumulated and unpaid
dividends; and

« Upon liquidation of the issuer of
the preferred stock, the aggregate stated
liquidation preference and all
accumulated and unpaid dividends,
whether or not declared, without regard
to whether the issuer has sufficient
assets to make full payment as required
on liquidation.

1917 CFR 210.1-02(bb)(1).

20 SAB 53 applies to both financial statement
requirements in Securities Act registration
statements and the Exchange Act reporting
obligations of subsidiary guarantors and subsidiary
issuers of guaranteed securities. The staff applies
the same analysis to each of these situations. With
regard to the Exchange Act reporting obligations of
these subsidiaries, SAB 53 instructs issuers to file
exemptive applications under Section 12(h) of the
Exchange Act. Early in the development of SAB 53
issues, the staff began accepting these exemptive
requests as ‘‘no-action’ letters instead of exemptive
applications. this process continues today.
Throughout this release, when we discuss
“exemptive requests” we refer to both exemptive
applications and ‘‘no-action’ requests.

21 preferred equity securities normally carry very
limited voting rights, such as the right of holders
to vote on matters affecting their rights as
shareholders or business combinations. The right to
elect directors is normally conferred only when the
issuer has failed to declare or pay a dividend
required by the security.

Some preferred stock guarantees limit
the guarantor’s redemption and
liquidation payments to the amount of
funds or assets that are legally available
to the issuer of the preferred stock.
These guarantees would not be full and
unconditional. For example, guarantees
that contain the following provisions
would not be full and unconditional:

* The guarantor guarantees, on
redemption of the preferred stock, the
redemption price, including all
accumulated and unpaid dividends,
from funds legally available therefor
under the (governing instrument).

< Upon liquidation of the issuer of
the preferred stock, guarantor agrees to
pay the lesser of:

* The aggregate stated liquidation
preference and all accumulated and
unpaid dividends, whether or not
declared; and

¢ The amount of assets of the issuer
of the preferred stock legally available
for distribution to holders of the
preferred stock in liquidation.

b. Trust Preferred Securities/Income
Preferred Securities. In recent years the
markets have developed complex
instruments called trust preferred
securities.22 Trust preferred securities
generally are issued by a special
purpose business trust created by its
parent.23 The trust exists only to issue
the preferred securities and hold debt
securities issued by its parent. Payment
obligations of the trust are ensured not
by a single agreement called a
guarantee, but through several
agreements and the terms of the debt
securities it holds. The agreements
normally include a guarantee and an
expense undertaking from the parent,
the trust indenture for the debt
securities the trust holds, and the trust
declaration of the trust itself.

The staff has agreed with the view
that the bundle of rights provided by
these several agreements and the debt
securities held by the trust, usually
called *“*back-up undertakings,” is the
equivalent of a full and unconditional
guarantee of the trust’s payment
obligations. Because the “‘back-up
undertakings’ place the investor in the
same position as if the parent company
had fully and unconditionally
guaranteed the trust’s payment
obligations on the preferred securities,
the staff has agreed that the SAB 53
principles may be applied.

22 Other names for these securities include
“monthly income preferred securities” or
“‘quarterly income preferred securities.” These
securities generally are sold under proprietary
names such as MIPs or TOPRs.

23 These securities typically are issued by a
business trust but also may be issued by a limited
partnership or a limited liability corporation.
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2. Parent Issuer and Subsidiary
Guarantor

Under the reasoning of SAB 53, any
subsidiary guarantor would be required
to file full financial statements.24 As
parent-issuer/subsidiary-guarantor
structures became more widely used,
the staff revised this position. The staff’s
response to a 1987 exemptive request
states that the staff would treat
subsidiary guarantors the same as it
treats subsidiary issuers.25 Based on this
position, a subsidiary guarantor’s
financial reporting obligations could be
modified in the same manner as a
subsidiary that issues debt securities
that are guaranteed by its parent.

3. Use of Condensed Consolidating
Financial Information

As stated above, the SAB 53 analysis
does not require separate financial
statements if the subsidiary issuer or
subsidiary guarantor has no
independent operations or assets, but it
requires summarized financial
information when the subsidiary has
more than minimal independent
operations or assets.26 Qver time, the
usefulness of summarized financial
information decreased as the corporate
structures used in offerings of
guaranteed securities evolved and
became more complex.

For example, more complex guarantee
structures raised the question of how to
deal with multiple guarantors. Some
interpretive requests involved more
than 100 subsidiary guarantors. Other
structures presented to the staff
involved a subsidiary issuer, a parent
guarantor, multiple subsidiary
guarantors, and multiple subsidiaries
that were not guarantors.

The limited SAB 53 structure did not
adequately accommodate these new
complexities. In some cases, strict
application of the SAB 53 standard
would have required more than 100
different sets of summarized financial
statements. Not only would that
disclosure have been burdensome on
the registrant to provide, but it is
unlikely to have been useful to
investors.

The summarized financial
information requirement in Regulation
S-X was originally intended to inform

24 SAB 53 states: In the relatively infrequent
situations where a registration statement covers the
issuance by a parent of a security that is guaranteed
by its subsidiary, the staff has concluded that, as a
general rule, financial statements for both issuers
would be material to the investment decision.

25 Anheuser-Busch Companies, Inc. (April 2,
1987).

26 Summarized financial information, generally,
consists of summarized information as to the assets,
liabilities and results of operations of the entity. See
17 CFR 210.1-02(bb) for the specific requirements
of summarized financial information.

investors about a registrant’s equity
investments in unconsolidated affiliates.
This type of financial information is
appropriate when the investment
decision is based solely on the financial
condition of the parent company. The
limited data will show the general,
indirect effect of the subsidiaries on that
parent company’s financial condition.
However, in adopting SAB 53, the staff
did not contemplate the widespread use
of summarized data as the primary
financial information for decisions
about the credit-worthiness of a
subsidiary’s guarantee of registered
debt. The staff also did not contemplate
more complex parent-subsidiary
structures where investors must assess
the subsidiary’s financial condition
more completely and independently of
its parent company and of that parent’s
other subsidiaries. For example, we
believe investors focus on cash flow
information in credit decisions, but
summarized financial information
includes no cash flow information.

Through interpretive requests and the
review and comment process, the staff
developed a bifurcated approach to
address the presentation of useful
financial information for guaranteed
securities and the guarantees. The first
part of this approach relies on the
inclusion of *‘condensed consolidating
financial information” in lieu of
summarized financial information in
situations where the presentation of
financial statements of the entities
would be useful to an investor.27
Condensed consolidating financial
information provides a more complete,
meaningful basis for investors to assess
the debt-paying ability of subsidiary
issuers and guarantors.

Condensed consolidating financial
information requires the columnar
presentation of each category of parent
and subsidiary as issuer, guarantor, or
non-guarantor.28 These presentations
more clearly distinguish the assets,
liabilities, revenues, expenses, and cash
flows of the entities that are legally
obligated under the indenture from
those that are not. Summarized financial
information may obscure these

27 The staff has applied this standard to those
situations that do not involve a single subsidiary
issuer or guarantor or that do not involve a finance
subsidiary issuer with the parent as the sole
guarantor involving finance subsidiaries. The staff
first accepted condensed consolidating financial
information in connection with its case-by-case
review of registration statements for offerings of
securities with this structure. Consistent with the
earlier development of SAB 53 interpretation, the
staff applied the same analysis to exemptive
requests for Exchange Act reporting. Chicago &

North Western Acquisition Corp. (February 6, 1990);

EPIC Properties, Inc. (March 13, 1992).

28 The staff permits subsidiary guarantors to
combine financial information in one column if
their guarantees are joint and several.

distinctions, particularly if subsidiary
guarantors themselves have
consolidated operating subsidiaries that
are not guarantors.

Condensed consolidating information
provides the same level of detail about
the financial position, results of
operations, and cash flows of subsidiary
issuers and guarantors that investors are
accustomed to obtaining in interim
financial statements of a registrant. It
facilitates analysis of trends affecting
subsidiary issuers and guarantors and
the understanding of relationships
among the various components of a
consolidated organization.

However, SAB 53 itself requires
summarized financial information, not
condensed consolidating information.
As we described above, the staff
developed the requirement for
condensed consolidating financial
information through interpretive
requests because summarized financial
information was not adequate financial
disclosure for the new financing
structures not contemplated when the
SAB was created. The second part of the
staff’'s approach to the presentation of
financial statements relies on the use of
summarized financial information only
in those increasingly less frequent
situations in which the SAB specifically
contemplated that financing structure.

V. Current Exchange Act Periodic
Reporting Requirements

A. Exchange Act Reporting
Requirements

The registration of an offering of a
guarantee under the Securities Act
obligates the guarantor to file periodic
reports with the Commission. Exchange
Act Section 15(d) requires separate
annual and interim reports from both
the issuer and the guarantor of securities
offered under an effective Securities Act
registration statement.

B. Modification of Exchange Act
Reporting Requirements for Subsidiary
Guarantors and Subsidiary Issuers of
Guaranteed Securities

SAB 53 only briefly addresses the
Exchange Act reporting obligations of
subsidiary issuers of parent-guaranteed
securities. In a footnote, SAB 53 states:

Where the parent guarantor of an issuer
subsidiary in either the first [finance
subsidiary issuer-no separate financial
statements] or second [operating subsidiary
issuer-summarized financial statements]
category is a reporting company under the
Exchange Act, upon application to the
Commission such a subsidiary would be
conditionally exempted pursuant to Section
12(h) of the Exchange Act from reporting
obligations under such Act.
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Since the issuance of SAB 53, the staff
of the Division of Corporation Finance
has responded to an increasing number
of requests for exemptions from
Exchange Act reporting. The staff’s
analysis of Exchange Act exemptive
requests parallels its analysis under the
Securities Act of the financial statement
requirements for subsidiary guarantors
and subsidiary issuers of guaranteed
securities. If a subsidiary issuer or
guarantor need not include separate
financial statements under the SAB 53
analysis, an exemption from separate
reporting under the Exchange Act
should also be available. Instead of
separate reporting for the subsidiary
issuer or guarantor, the parent will
present in its annual and quarterly
reports the same modified information
regarding the subsidiary as it presented
in its Securities Act registration
statement.

VI. The Rule Proposals

We believe that the requirements for
subsidiary issuer and guarantor
financial information should be set forth
in Regulation S—X. We also believe that
the exemption from Exchange Act
reporting should be set forth in a rule
that parallels the financial statement
requirements. We propose to codify, in
large part, the staff’s current approach in
these areas. We believe the proposals
will provide investors with meaningful
and comparable financial information
about subsidiary issuers and guarantors.

We believe our proposals will provide
significant benefits to subsidiary issuers
and guarantors of securities. First, they
would remove uncertainty about
financial statement requirements.
Second, they should greatly reduce the
number of exemptive requests
registrants must make to the Division of
Corporation Finance. This would lessen
the administrative burden to registrants
and the Division alike.

A. Application of Proposed Rule 3-10

As we discuss in Section IV.C.1.
above, the staff has applied SAB 53 to
debt and to preferred securities that
have payment terms that are
substantially the same as debt. We
propose the same scope for Rule 3-10.
These preferred securities would
include trust preferred securities and
income preferred securities, as we
describe in Section I1V.C.1.b. above.29

We request your comment on the
scope of the rule. Should it apply to
preferred securities with payment terms
substantially the same as debt or only to

29 See Example #23 of Appendix A for the
information the proposed rule would require the
parent to include in its financial statements with
respect to these securities.

debt securities? Are there any other
securities, similar to debt, to which the
proposed rule should apply? Are there
any categories of debt securities to
which the rule should not apply?
Should it not apply to trust preferred
securities and income preferred
securities such as MIPs and TOPRs? If
so, is the level of disclosure set forth in
Exhibit A appropriate? Should we treat
the parent’s back-up undertakings as a
full and unconditional guarantee?
Should the parent’s financial statements
include any more or less disclosure
about the preferred securities?

B. Modified Financial Statement
Reporting Requirements

First, we propose to restate the
general rule that all issuers or
guarantors of registered securities must
include full financial statements. We
then propose to allow modified
financial information in registration
statements and periodic reports for five
issuer/guarantor situations:

< A finance subsidiary issues
securities that its parent guarantees;

* An operating subsidiary issues
securities that its parent guarantees;

« A subsidiary issues securities that
are guaranteed by its parent and one or
more other subsidiaries of its parent;

* A parent issues securities that one
of its subsidiaries guarantees; and

« A parent issues securities that are
guaranteed by more than one of its
subsidiaries.

In these five situations, we propose
the following two-part analysis to
determine whether modified financial
information may be provided for
subsidiary issuers and guarantors. If the
answer to both questions is yes,
modified financial information would
be allowed:

« |s the subsidiary issuer or guarantor
wholly-owned by its reporting parent?

¢ Are all of the guarantees full and
unconditional?

We propose to include in Rule 3-10
the same definitions of “wholly-owned”
and “full and unconditional guarantee”
that the staff applies under SAB 53. The
interpretations of wholly-owned in
Section IV.B.1.a. and Appendix C, and
of full and unconditional in Section
1V.B.1.b. would be applied to these
definitions.

We seek comment on whether the five
categories listed above are appropriate.
Are there other categories of parent/
subsidiary relationships that we should
separately address? We also seek
comment on the proposed definition of
“wholly-owned.” Are there
circumstances in which the parent does
not own 100% of the voting shares of its
subsidiary that should qualify for

special treatment under proposed Rule
3-10? For example, what if a foreign
country requires directors to own a
certain percentage of a company’s
voting shares? 30

What if a subsidiary has outstanding
securities convertible into its voting
shares not owned, directly or indirectly,
by its parent? What if those securities
have been issued but are not yet
exercisable? What if a subsidiary has
granted options to its employees that are
exercisable for its voting shares? What if
the options have been granted but are
not yet exercisable?

We also request comment on the
definition of “wholly-owned” as it
applies to subsidiaries that are trusts,
limited partnerships, or limited liability
companies. Is there a more appropriate
standard than the direct or indirect
ownership of 100% of the voting shares
of the subsidiary? *“Voting shares,” as
defined in Rule 1-02(z) of Regulation S—
X,3t include “‘the sum of all rights, other
than as affected by events of default, to
vote for election of directors and/or the
sum of all interests in an
unincorporated person.” Is this the
proper definition of voting shares and,
therefore, “‘wholly-owned,” for these
types of subsidiaries?

We also request comment on whether
the proposed definition of *“full and
unconditional” is appropriate. Should a
guarantee be considered full and
unconditional when it contains a
general fraudulent conveyance savings
clause that is not limited to a specific
dollar or percentage amount? Are there
some circumstances in which a
guarantee should be considered full and
unconditional even when it contains a
limitation of a specific dollar amount or
percentage? Are there other limitations
on preferred stock guarantees that we
have not mentioned that would cause a
guarantee not to be full and
unconditional? Should we treat the
“back-up undertakings” that guarantee
trust preferred securities and income
preferred securities as a full and
unconditional guarantee? Should
different subordination terms between a
guaranteed security and the guarantee
call into question the full and
unconditional character of the
guarantee?

30 See, e.g., Crown Cork & Seal Company, Inc.
(March 10, 1997). The staff agreed to a no-action
request from a subsidiary organized in the Republic
of France even though it had more than one voting
shareholder. French law required the subsidiary to
have a total of seven shareholders and also required
each director to own at least one share. The staff
noted that the subsidiary was wholly-owned, except
to the minimum extent necessary to satisfy the laws
of its home country.

3117 CFR 228.1-02(z).
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If either the guarantee is not full and
unconditional or the subsidiary issuer/
guarantor is not wholly owned by its
reporting parent, then modified
financial information would not be
allowed. In subsections 1 through 6,
below, we assume that each of these
conditions has been met.

1. Finance Subsidiary Issuers

We propose to amend Rule 3-10 to
codify SAB 53’s treatment of finance
subsidiary issuers of securities that are
guaranteed by the parent company.
Specifically, subsidiary issuers would
not be required to include any financial
statements if:

¢ The subsidiary has no independent
assets or operations other than those
associated with the financing activities;

e The parent of the issuer guarantees
the securities;

¢ No other subsidiaries of the parent
guarantee the securities;

e The parent company’s financial
statements are filed for the periods
specified by Rules 3-01 and 3-02 of
Regulation S—-X; and

« The parent company’s financial
statements include a footnote stating
that the issuer is a wholly-owned
finance subsidiary of the parent with no
independent assets or operations and
the parent has fully and unconditionally
guaranteed the securities.

2. Operating Subsidiary Issuers

We propose to amend Rule 3-10 to
address specifically the structure where
the parent of a subsidiary with
independent assets or operations
guarantees the securities issued by that
subsidiary. Under SAB 53 and current
staff interpretations, this issuer may
disclose only summarized financial
information instead of a full financial
presentation. Consistent with our view
that condensed financial information is
more informative, we propose that these
issuers need not include separate
financial statements if:

« No subsidiaries of the parent
guarantee the securities;

¢ The parent company’s financial
statements are filed for the periods
specified by Rules 3-01 and 3-02 of
Regulation S—-X; and

« The parent company’s financial
statement footnotes include condensed
consolidating financial information with
a separate column for:

¢ The parent company,

e The subsidiary issuer,

« Any other subsidiaries of the parent
on a combined basis,

¢ Consolidating adjustments, and

¢ The total consolidated amounts.

3. Subsidiary Issuer of Securities
Guaranteed by Its Parent and One or
More Other Subsidiaries of That Parent

We propose to codify current staff
interpretations for the structure where a
subsidiary issues securities and both its
parent and one or more other
subsidiaries of the parent are guarantors.
We propose that these subsidiary issuers
and guarantors need not include
separate financial statements if:

* The guarantees are joint and
several;

» The parent company’s financial
statements are filed for the periods
specified by Rules 3-01 and 3-02 of
Regulation S-X; and

e The parent company’s financial
statement footnotes include condensed
consolidating financial information with
a separate column for:

e The parent company,

* The subsidiary issuer,

* The guarantor subsidiaries on a
combined basis,

* The non-guarantor subsidiaries on a
combined basis,

« Consolidating adjustments, and

e The total consolidated amounts.

This proposal would apply the same
requirement for condensed
consolidating financial information to
finance subsidiary issuers and operating
subsidiary issuers that are part of this
structure.

4. Subsidiary Guarantor of Securities
Issued by Its Parent

We propose to codify the current staff
interpretation for the structure where a
parent company issues securities and
one of its subsidiaries guarantees those
securities. We propose that the
subsidiary guarantor need not include
separate financial statements if:

* No other subsidiaries of that parent
guarantee the securities;

e The parent company’s financial
statements are filed for the periods
specified by Rules 3-01 and 3-02 of
Regulation S—X; and

* The parent company’s financial
statement footnotes include condensed
consolidating financial information with
a separate column for:

e The parent company,

e The subsidiary guarantor,

» Other subsidiaries of the parent on
a combined basis,

» Consolidating adjustments, and

* The total consolidated amounts.

This proposal would apply the same
requirement for condensed
consolidating financial information to
finance subsidiary guarantors and
operating subsidiary guarantors that are
part of this structure.

5. Multiple Subsidiary Guarantors of
Securities Issued by Their Parent

We propose to codify the staff’s
position that when a parent company
issues securities and more than one of
its subsidiaries guarantees the
securities, the subsidiary guarantors
need not include separate financial
statements if:

e The guarantees are joint and
several;

¢ The parent company’s financial
statements are filed for the periods
specified by Rules 3-01 and 3-02 of
Regulation S—X; and

e The parent company’s financial
statement footnotes include condensed
consolidating financial information with
a separate column for:

* The parent company,

¢ The subsidiary guarantors on a
combined basis,

e The non—guarantor subsidiaries on
a combined basis,

¢ Consolidating adjustments, and

¢ The total consolidated amounts.

C. Recently Acquired Subsidiary Issuers
or Guarantors

A special issue in the financial
statement disclosure for issuers and
guarantors is the treatment of recently
acquired subsidiaries. Because these
subsidiaries generally are not included
in the consolidated results of the parent
company for all periods, condensed
consolidating financial information does
not effectively present all material
information about these subsidiaries to
investors.32

We propose to require pre-acquisition
financial statements for significant,
recently acquired subsidiary issuers and
guarantors until the condensed
consolidating financial information
would adequately reflect their cash
flows and results of operations.
Specifically, we propose to require
separate audited financial statements for
significant, recently acquired subsidiary
issuers and guarantors for the
subsidiary’s most recent fiscal year.
Unaudited financial statements also
must be filed for any interim period
specified by Rules 3-01 and 3-02 of
Regulation S—X.33

We propose to require pre-acquisition
financial statements in registration

32 Currently, Rule 3-10 and SAB 53 provide no
relief for a subsidiary issuer or guarantor for periods
prior to its acquisition. Literal application of Rule
3-10 would require three years of audited financial
statements, regardless of the significance of the
acquired subsidiary. The staff has administratively
permitted registrants to apply the significance tests
in Rule 3-10(b) by analogy, but that practice has
provided limited relief and created a number of
implementation issues.

3317 CFR 210.3-01 and 17 CFR 210.3-02.
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statements only. We would not require
them in Exchange Act periodic reports.

This proposed treatment for recently
acquired subsidiaries would apply to
any subsidiary issuer or guarantor:

¢ That has not been included in the
audited consolidated results of the
parent company for at least a nine-
month period; and

* Whose net book value or purchase
price, whichever is greater, equals 20%
or more of the shareholders’ equity of
the parent company on a consolidated
basis.34

We propose to measure the
significance of recently acquired issuers
and guarantors by comparison to
shareholders’ equity of the parent
company rather than to the amount of
the debt being registered. The proposed
measure is more consistent with the
staff’s overall approach to analyzing
issuer/guarantor structures, which
focuses on the relationship of subsidiary
financial information to the parent
company’s consolidated financial
statements. The proposed measure
should be a more relevant indicator of
the recently acquired subsidiary’s
relative importance to the parent
company. The proposed measure should
not cause financial statements to be
filed for small guarantors acquired by
well-capitalized companies that issue
relatively small amounts of debt.
Conversely, the proposed measure
should result in greater financial
disclosure where the parent company is
thinly capitalized.

Is 20% of consolidated shareholders’
equity the correct measure for requiring
the financial statements of a recently
acquired subsidiary that issues
guaranteed securities or guarantees
securities? Would a larger percentage,
such as 30%, 40%, 50%, be more
appropriate? Would a smaller
percentage, such as 15%, 10%, or 5%,
be more appropriate? Is shareholders’
equity the correct test for applying the
requirement? Should other factors be
considered instead of, or in addition to,
shareholders’ equity? If so, what other
factors should be considered? Is nine
months the proper length of time for
this analysis? Should it be shorter, such
as three or six months? Should it be
longer, such as a full fiscal year or two
fiscal years?

D. Instructions for Condensed
Consolidating Financial Information
Under Proposed Rule 3-10

To help ensure meaningful, consistent
presentation of the condensed

34 This significance test would be computed by
using amounts for the subsidiary and parent as of
the most recent fiscal year end before the
acquisition.

consolidating financial information, we
propose thirteen instructions on how to
prepare them. We propose to include
these instructions in new paragraph (i)
of Rule 3-10. The proposed instructions
are:

1. Present the financial information in
sufficient detail to allow investors to
determine the assets, results of
operations, and cash flows of each of the
consolidating groups.

2. Follow the general guidance in
Rule 10-01 of Regulation S—X for the
form and content for condensed
financial statements.

3. The financial information should
be audited for the same periods that the
parent company financial statements are
audited.

4. The parent company column
should present investments in all
subsidiaries under the equity method.

5. All subsidiary issuer or guarantor
columns should present investments in
non-guarantor subsidiaries under the
equity method.

6. Provide separate columns for each
guarantor by legal jurisdiction if
differences in domestic or foreign laws
affect the enforceability of the
guarantees.

7. Include the following disclosures:

» Each subsidiary issuer and/or
guarantor is wholly owned by the parent
company;

« All guarantees are full and
unconditional; and

* Where there is more than one
guarantor, all guarantees are joint and
several.

8. Disclose any significant restrictions
on the ability of the parent company or
any guarantor to obtain funds from its
subsidiaries by dividend or loan.

9. Provide the disclosures prescribed
by Rule 4-08(e)(3) with respect to the
guarantors.

10. Disclose additional financial and
narrative information about each
guarantor if the information would be
material for investors to evaluate the
sufficiency of the guarantee.

11. The financial information shall
include sufficient disclosures to make
the information presented not
misleading.

12. Disclosure that would
substantially duplicate disclosure
elsewhere in the parent’s financial
statements is not required.

13. Where the parent company’s
consolidated financial statements are
prepared on a comprehensive basis
other than U.S. Generally Accepted
Accounting Principles, reconcile the
information in each column to U.S.
Generally Accepted Accounting
Principles to the same extent specified
by Item 17 of Form 20-F.

We request comment as to whether
these instructions provide sufficient
guidance to prepare the financial
statements. For example, are the
instructions too general or specific?
Would further guidance be helpful?
Also, do the instructions elicit the
appropriate level of disclosure?

E. Condensed Consolidating Financial
Information

Our proposals today adopt the first
part of the staff’s current approach to
the presentation of useful financial
information: condensed consolidating
financial information. We propose to
require condensed consolidating
financial information in all situations
not involving a finance subsidiary, as
described above. We request comment
on this proposal. Is condensed
consolidating financial information
adequate for current financing
structures of guaranteed securities and
guarantees? Will condensed
consolidating financial information
adapt to the developing financing
structures? Are there situations in
which summarized financial
information is adequate? Is there
another type of financial presentation
that would be better suited for
guaranteed securities and guarantees
than either condensed consolidating or
summarized financial information?

We propose to amend Item 310 of
Regulation S—B to require small
business issuers to include the same
financial information requirements as in
proposed Rule 3—10. We request
comment on this proposal. Is it
appropriate to propose the same
requirements, regardless of the size of
the issuer? Should there be different
standards for small business issuers? Is
the corporate structure of small business
issuers less complex and, if so, do
investors not need condensed
consolidating information?

F. Exchange Act Reporting

Currently, subsidiary issuers or
guarantors that are not required to
include separate financial statements
may seek an exemption from the
Exchange Act reporting requirements.
As noted above, the volume of these
exemptive requests is significant. The
staff’s consideration of these exemptive
requests requires the same analysis we
use in determining the level of financial
information required.

We propose new Rule 12h-5 to
eliminate the need for these exemptive
requests and to remove uncertainty
regarding the availability of an
exemption from Exchange Act reporting.
As proposed, Rule 12h-5 would exempt
from Exchange Act reporting:
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¢ Any subsidiary issuer or subsidiary
guarantor permitted to omit financial
statements by Rule 3-10; and

« Any recently acquired subsidiary
issuer or subsidiary guarantor that
would be permitted to omit financial
statements by Rule 3-10, but for the
requirement to provide pre-acquisition
financial statements under paragraph (g)
of that rule.

As required by Rule 3-10, the parent
company periodic reports would
include condensed consolidating
financial information about the
subsidiary issuers and/or guarantors.35
The parent company periodic reports
must contain this information:

¢ For as long as the issuer and any
guarantors would be subject to reporting
under Section 15(d) as a result of the
securities offering; and

« If the guaranteed securities are
registered under Section 12, for as long
as the issuer and any guarantors would
be subject to reporting obligations under
Section 13(a) as a result of the
registration of the guaranteed securities
under Section 12.

These exemptions are the same as the
staff currently provides in its responses
to exemptive requests. The staff grants
these exemptions because investors
should be provided one source for all of
the necessary information regarding
investment in those securities—the
parent company’s periodic reports—and
condensed information regarding the
subsidiaries within those reports is
sufficient for a complete understanding
of the investment.

Under proposed Rule 12h-5, these
subsidiary issuers and subsidiary
guarantors would be exempted
automatically from Exchange Act
reporting requirements. As a result,
there would be no need for them to
request exemptive relief from the
Commission’s staff.

We request comment on proposed
Rule 12h-5. Should there be additional
requirements for the exemption from
Exchange Act reporting? For example,
would it be appropriate to require the
subsidiary to file a Form 15 to inform
us that it is not required to file Exchange
Act reports due to the Rule 12h-5
exemption? Would it be appropriate for
the subsidiary to file a Form 15 filing as
a condition to the exemption’s
availability? Would such a filing be
useful information for the public?
Would such a filing be an undue burden
on the subsidiary? What should be
required of subsidiaries that no longer

35|n the case of finance subsidiaries, the parent
company financial statements would include the
narrative information required by proposed Rule 3—
10(b)(4).

qualify for the exemption from
Exchange Act reporting under proposed
Rule 12h-5 because they no longer
satisfy the requirements of Rule 3-10
(for example, if the guarantee is no
longer full and unconditional or the
subsidiary is no longer wholly-owned)?
For example, should they be required to
file a report on Form 8-K to notify
investors that they will resume their
reports under the Exchange Act? Should
some other form of notification be
required?

G. Financial Statements of Affiliates
Whose Securities Collateralize
Registered Securities—Proposed Rule 3-
16 of Regulation S-X

The financial statement requirements
for affiliates whose securities
collateralize registered securities
currently are combined with the
requirements for guarantors in Rule 3—
10 of Regulation S—X. We do not
propose to amend the financial
statement requirements for these
affiliates. Because our proposed
amendments to Rule 3—-10 would change
significantly the structure of that rule,
we propose to move the requirements
for these affiliates into a rule that
applies only to them. This will avoid
confusion and make the requirements
easier to understand. This proposed rule
would be new Rule 3-16 of Regulation
S—X.36

VII. Request for Comment

A. Request Regarding Specific Proposals

The Commission requests comments
on all aspects of the proposed
amendments.

In addition, we request comment on
the following questions:

« If we adopt today’s proposals,
should there be a phase-in period for
parent companies that currently include
only summarized financial information?
If so, why would such a phase-in be
needed? How long should that phase-in
period be? Should it begin with the
beginning of the first fiscal year after
adoption of the proposals?

« A ssignificant benefit that we seek in
today’s proposals is the certainty issuers
receive by having the disclosure and
reporting standards in Commission
rules. Is there any additional means by
which we could provide this certainty?
Are there any means by which

36 Under current Rule 3-10, the staff frequently is
presented with registration statements in which the
registrants did not recognize that the financial
statement requirements for guarantors may differ
from the requirements for affiliates whose securities
collateralize the registered securities. This
misunderstanding causes significant issues in
structuring securities and considering on-going
disclosure responsibilities.

subsidiaries could be certain that they
have met the standards in proposed
Rule 3-10 and, therefore, may rely upon
the exemption in proposed Rule 12h-5?

« Today’s proposals do not address
the situation where a parent company
and one of its wholly-owned
subsidiaries are co-obligors on a debt or
preferred security. In responses to the
infrequent exemptive requests on this
issue, the staff has treated this as if it
were a subsidiary issuer/parent
guarantor situation. Because this
situation may present unique issues, we
would continue to have these issuers
contact the staff and request exemptive
relief. Should we include the co-obligor
situation in Rule 3-10? Is the
information required by proposed Rule
3-10 sufficient in a co-obligor situation?

¢ Should reporting relief be available
when a guaranteed security is in
default? Should additional disclosures
be required in these circumstances?

e Should there be an exception from
condensed consolidating information
for subsidiary guarantors where:

(1) The parent company issuer has no
independent assets or operations,

(2) Substantially all assets and
operations are in guarantor subsidiaries,
and

(3) The non-guarantor subsidiaries are
inconsequential?

Should parent company only financial
statements be permitted in these
circumstances instead of condensed
consolidating information? Should the
parent company be the only Exchange
Act reporting company in these
circumstances?

* We request comment as to how the
proposed rule should apply to Foreign
Private Issuers. For example, in reports
on Form 6-K that include interim
period financial statements about the
parent company, should we require
Foreign Private Issuers to include
condensed consolidating information
about subsidiaries of the type that we
would require the parent to include in
its annual report on Form 20—F? What
if the parent were required to file a
Form 6—K due to financial reporting
requirements in its home country but
the subsidiary did not have a
corresponding reporting obligation?
Should the parent’s reports on Form 6—
K still include condensed consolidating
financial information about the
subsidiary in that event?

¢ If we adopt today’s proposals, will
there be a need for SAB 537 If so, for
what purpose would SAB 53 be used?
If not, should SAB 53 be rescinded?
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B. General Request Regarding Debt
Offerings

Current rules and staff practices
related to debt offerings focus on the
existence of registered guarantees. An
issuer of debt securities that are
guaranteed by subsidiaries generally
must provide additional financial
information about those subsidiaries.
However, an issuer of unguaranteed
debt is generally not required to provide
separate financial information about its
subsidiaries, even where substantially
all of the assets and operations of the
consolidated group are held by the
subsidiaries. Current rules require
narrative disclosure of the nature and
extent of material restrictions on the
ability of the subsidiaries to distribute
funds to the parent company, but do not
require separate financial information
about the subsidiaries or the parent on
an unconsolidated basis unless
restricted net assets of the subsidiaries
exceed a specified level.37

Some believe that the current rules
and practices place a disproportionate
burden on issuers that attempt to
provide additional protection to debt
holders through guarantees, in
comparison to issuers of unguaranteed
debt. Others believe that narrative
disclosures regarding subsidiaries’
ability to distribute funds to the issuer
are not sufficient to allow investors to
interpret the issuer’s consolidated
financial statements. Additional
financial disclosure such as condensed
consolidating information or parent-
only financial statements would, they
argue, enhance investors’ ability to
evaluate the issuer’s debt-paying
capacity.

We are requesting comment on
whether additional financial disclosures
should be required for offerings of debt
that are not guaranteed. Are the current
requirements adequate? Should
condensed consolidating information, or
parent-only information as
contemplated by Rule 12-04 of
Regulation S—X, be required for all debt
issuers that have subsidiaries with
assets and operations, even if there are
no subsidiary guarantors? Should other
types of disclosure be required in these
circumstances?

We invite any interested persons to
submit comments. Please submit
comment letters in triplicate to Jonathan
G. Katz, Secretary, U.S. Securities and
Exchange Commission, Mail Stop 6-9,
450 Fifth Street, N.W., Washington, D.C.
20549. You also may submit comment
letters electronically to the following e-

37 See Rule 4-08 of Regulation S—-X (17 CFR
210.4-08) and Rule 12-04 of Regulation S—-X [17
CFR 210.12-04].

mail address: rule-comments@sec.gov.
All comment letters should refer to File
No. S7-XX-99. If e-mail is used, include
this file number on the subject line. The
Commission will consider these
comments in complying with its
responsibilities under Sections 2(b) and
19(a) of the Securities Act and Sections
3(f) and 12(h) of the Exchange Act.

VII1. Costs and Benefits of the Proposed
Rule Changes and Their Effects on
Efficiency, Competition, and Capital
Formation

We are proposing financial reporting
rules for issuers and guarantors of
guaranteed securities. We are also
proposing an exemption from periodic
reporting for subsidiary issuers and
guarantors of these securities. Our rule
proposals would, for the most part,
codify the positions the staff has
developed through Staff Accounting
Bulletin No. 53, later interpretations,
and the registration statement review
process. The rule proposals deviate from
current practice only in the following
two situations:

* A subsidiary with more than
minimal operations issues securities, its
parent guarantees the securities, and no
subsidiary guarantees the securities; and

* A parent issues securities, a
subsidiary with more than minimal
operations guarantees the securities, and
no other subsidiary guarantees the
securities.

Those registrants currently are
permitted to provide summarized
financial information instead of full
financial statements. Under our
proposals, those registrants would be
required to provide condensed
consolidating financial information
instead of summarized financial
information.

Because the proposed rules are
essentially codifying staff position, we
do not believe the proposed rules would
impose substantial regulatory costs on
registrants. To illustrate this point, we
note the additional burdens these
proposals would have on registrants
who were granted no-action relief in
calendar year 1997. The Division
provided 641 written responses to
requests for no-action letters in 1997.
Shareholder proposal requests pursuant
to Exchange Act Rule 14a—8 accounted
for 343 of these responses. Of the 298
non-shareholder proposal no-action
responses, 140 were requests concerning
SAB 53. Of the 140 SAB 53 no-action
responses the Division issued, 29 were
permitted to provide summarized
financial statements. Under our
proposals, those 29 registrants would be
required to provide condensed
consolidating financial information. We

have estimated the average cost of
providing condensed consolidating
information instead of summarized
financial information for each of those
registrants to be approximately $1000.38
Therefore, we estimate that the
aggregate additional annual cost to all
registrants will be approximately
$29,000 (29 registrants x $1000 per
registrant). We request your comments
on the reasonableness of our estimates.

The costs of the proposed rules are
counter-balanced by the benefits to
registrants and investors. First, we
intend for these rules to eliminate
uncertainty about which financial
statements and periodic reports
subsidiary issuers and guarantors must
file. Second, the proposed rules require
financial information that is more
helpful to an investor in the two areas
where summarized financial statements
are permitted today.3° Finally, because
registrants would be required to provide
condensed consolidating financial
information in all situations in which
they must provide separate financial
information, the investors will be able to
compare the financial information
among all offerings.

The proposed codification of current
staff positions would also benefit
companies by eliminating the need to
create, submit, and obtain a no-action
letter response from the Division. As
stated above, in 1997, the Division
issued responses to 140 requests for
SAB 53 no-action positions. Based on
discussions with external legal counsel
who prepare no-action requests, we
estimate that, on average, it takes 35
hours to prepare a request for a no-
action letter. Assuming that the external
professional help costs $175 per hour,

38 Depending on the number of subsidiaries, the
complexity of the financing structure, and other
factors, the time required to provide condensed
consolidating financial information instead of
summarized financial information could vary
significantly. Based on consultation with an outside
consultant, we estimate that, on average, it would
take an additional 16 hours to provide condensed
consolidating financial information in lieu of
summarized financial information. Assuming that
the corporate staff preparing this information are
compensated at the rate of $63 per hour, we
estimate the cost of providing condensed
consolidating information to be approximately
$1008 per registrant ($63 per hour x 16 hours).

39 Condensed consolidating financial information
requires the columnar presentation of each category
of parent and subsidiary as issuer, guarantor, or
non-guarantor. This more clearly distinguishes the
assets, liabilities, revenues, expenses, and cash
flows of the entities that are legally obligated under
the indenture from those that are not, particularly
if subsidiary guarantors themselves have
consolidated operating subsidiaries that are not
guarantors. Another important element of credit
decisions is cash flow information. Condensed
consolidating financial information requires this
information while summarized financial
information does not.
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the total cost for preparing a request for
a no-action position is approximately
$6100 per request. Applying these
figures to the number of no-action letter
requests to which we respond annually,
we estimate the number of attorney
hours spent annually on creating a
request for a SAB 53 no-action position
to be 4900 hours and the annual savings
to registrants to be approximately
$850,000. We request your comment on
the reasonableness of our estimates.

Section 23(a) of the Exchange Act 40
requires us to consider the impact any
new Exchange Act rule would have on
competition. We do not believe that the
proposed rules would have any anti-
competitive effects since the proposed
rules, to a large extent, simply codify
the reporting requirements to which
registrants are already subject. In the
two situations in which the proposed
rules require more than the current staff
positions, we do not believe the
proposed requirement to provide
condensed consolidating financial
information instead of summarized
financial information would cause any
anti-competitive effect. We request
comment on whether the proposals, if
adopted, would have an adverse effect
on competition or would impose a
burden on competition that is neither
necessary nor appropriate in furthering
the purposes of the Exchange Act. In
addition, Section 3(f) of the Exchange
Act requires us to consider adopting
rules that require a public interest
finding to consider whether the
proposed rule will promote efficiency,
competition and capital formation. We
believe that the proposed rule
amendments will have a positive, but
unquantifiable, effect on efficiency,
competition, and capital formation. We
seek comment on the intended benefits
and how these changes would affect
competition, capital formation and
market efficiency.

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, we also request information
regarding the potential impact of the
proposals on the economy on an annual
basis. Would the amendments, if
adopted, result or be likely to result in:

¢ An annual effect on the economy of
$100 million or more;

« A major increase in costs or prices
for consumers or individual industries;
or

« Significant adverse effects on
competition, investment, or innovation?

Commentators should provide
empirical data to support their views.

Commenters are encouraged to
provide views and data relating to any

4015 U.S.C. 78w(a)(2).

costs or benefits associated with the rule
proposal. In particular, please identify
any costs or benefits associated with the
rule proposal relating to the preparation
of condensed consolidating financial
information instead of summarized
financial information. Will the proposal
have no substantial effect as anticipated,
or will the proposal result in additional
costs and benefits? Please describe and,
if possible, quantify any foreseeable
significant effects.

IX. Regulatory Flexibility Act
Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the Commission
has certified that the proposal would
not, if adopted, have a significant
economic impact on a substantial
number of small entities. The proposed
rules largely codify the positions the
staff has developed through Staff
Accounting Bulletin No. 53, later
interpretations and the registration
statement review process. The rule
proposals deviate from current practice
only in the following two situations:

e A subsidiary with more than
minimal operations issues securities, its
parent guarantees the securities, and no
subsidiary guarantees the securities; and

« A parent issues securities, a
subsidiary with more than minimal
operations guarantees the securities, and
no other subsidiary guarantees the
securities.

Today, those registrants currently are
permitted to provide summarized
financial information instead of full
financial statements. Under our
proposals, those registrants would be
required to provide condensed
consolidating financial information
instead of summarized financial
information. As we discussed in our
analysis of the costs and benefits of the
proposed rule changes above, the
burden to provide condensed
consolidating information instead of
summarized financial information
would not have a substantial effect on
any registrant.

More specifically, we do not believe
that our proposed rules would have a
substantial impact on small entities. In
the last ten years, the Division has
responded to only one SAB 53 request
in which the related offering was
registered on a small business issuer
form, and that company would not meet
the definition of small business entity
for Regulatory Flexibility Act
purposes.41 We include the certification

411n order to qualify to use small business issuer
forms to register an offering, the issuer must, among
other things, have less than $25 million in assets

in this release as Attachment D and
encourage written comments relating to
it. Commenters should describe the
nature of any impact on small entities
and provide empirical data to support
the extent of the impact.

X. Paperwork Reduction Act

We have submitted the proposals to
the Office of Management and Budget
for review in accordance with the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501 et seq. Current Rule 3-10
requires full financial statements for all
guarantors or securities and for all
affiliates of those guarantors whose
securities constitute a substantial
portion of the collateral. For those
registrants who qualify, we anticipate
that proposed Rule 3-10 of Regulation
S—X would reduce or eliminate the
existing information collection
requirements that are associated with
current Rule 3-10. This information
would potentially be required to be
presented in several Securities Act
registration statements and Exchange
Act reports to assist investors in the
determination of the credit worthiness
of a security.

The proposed rules will affect the
inclusion of information in Securities
Act registration Forms S-1, F-1, S-4
and F-4 (OMB control numbers 3235-
0065, 3235-0258, 3235-0324, and 3235—
0325, respectively). We estimate that the
proposed rules will increase the average
burden per form by approximately five
minutes.42 The proposed rules also will
affect the inclusion of information in
Exchange Act Forms 10-K and 10-Q
(OMB control numbers 3235-0063 and
3235-0070). We estimate the proposed
rules will increase the average burden
per form by approximately three
minutes and one minute, respectively.43

and no more than $25 million in public float. Small
business issuers who qualify to use small business
issuer registration forms may also elect to use
standard registration forms.

42To arrive at this number, we divided the
estimated number of companies that will have to
provide condensed consolidating financial
information in lieu of summarized financial
information per year (29) by the estimated number
of filings on these forms per year (5653) and
multipled that quotient (.00513) by the estimated
number of hours to convert financials (16).

43To arrive at this number for Form 10-K, we
divided the estimated number of companies that
will have to provide condensed consolidating
financial information in lieu of summarized
financial information per year (29) by the estimated
number of filings on these forms per year (10,329)
and multipled that quotient (.00279) by the
estimated number of hours to convert financials
(16). To arrive at this number for Form 10-Q, we
divided the estimated number of companies that
will have to provide condensed consolidating
financial information in lieu of summarized
financial information per year (29) by the estimated
number of filings on these forms per year (29,551)

Continued
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We estimated the increased burden
hours for each form by dividing the
estimated aggregate increased burden
for all forms, whether or not the filers
would be required to report under Rule
3-10, by the estimated total number of
filers. The burden for Regulation S—X
(OMB control number 3235-0009) will
remain unchanged.

The proposed changes would not
affect the retention period. The filing of
financial statements, as described in this
release, is mandatory. They are not kept
confidential. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
correctly valid control number.

In accordance with 44 U.S.C.
3506(c)(2)(B), the Commission solicits
comments to:

¢ Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility;

« Evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information;

¢ Enhance the quality, utility, and
clarity of the information to be
collected; and

¢ Minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms for information technology.

Persons desiring to submit comments
on the collection of information
requirements should direct them to the
following persons: Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, D.C.
20503; and Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549, and refer to File No. S7-7-99.
The Office of Management and Budget
is required to make a decision
concerning the collection of information
between 30 and 60 days after
publication of this release in the Federal
Register, so a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of this
publication.

XI. Statutory Bases
We propose the rule changes
explained in this release pursuant to

and multipled that quotient (.0009814) by the
estimated number of hours to convert financials
(16).

sections 7,44 10,45 and 19(a) 46 of the
Securities Act and sections 12,47 13,48
and 15(d) 4° of the Exchange Act.

List of Subjects in 17 CFR Parts 210,
228 and 240

Reporting and recordkeeping
requirements, Securities.

Text of the Proposed Rules

For the reasons set out in the
preamble, the Securities and Exchange
Commission proposals to amend title
17, chapter Il of the Code of Federal
Regulations as follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT
OF 1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for Part 210
continues to read as follows:

Authority: 15 U.S.C. 771, 779, 77h, 77j, 77s,
772-2, 77aa(25), 77aa(26), 78ji, 781, 78m,
78n, 780(d), 78u-5, 78w(a), 78ll(d), 79e(b),
79j(a), 79n, 79t(a), 80a—8, 80a—20, 80a—29,
80a—30, 80a—37(a), unless otherwise noted.

2. Section 210.3-10 is revised to read
as follows:

§210.3-10 Financial statements of
guarantors, certain issuers of guaranteed
securities registered or being registered.

(a)(1) General rule. As a general rule,
every issuer of a registered security that
is guaranteed and every guarantor of a
registered security must file the
financial statements required for a
registrant by Regulation S—X.

(2) Operation of this rule. Paragraphs
(b), (), (d), (&), and (f) of this section are
exceptions to the general rule of
paragraph (a)(1) of this section.
Paragraph (g) of this section is a special
rule for recently acquired issuers or
guarantors that overrides each of these
exceptions. Only one paragraph can
apply to a single issuer or guarantor.
Paragraph (h) of this section defines
some of the terms used in this section.
Paragraph (i) of this section states the
requirements for preparing the
condensed consolidating financial
information required by paragraphs (c),
(d), (e), and (f) of this section.

(b) Finance subsidiary issuer of
securities guaranteed by its parent.

4415 U.S.C. 77g.
4515 U.S.C. 77j.
4615 U.S.C. 77t.
4715 U.S.C. 78l.
4815 U.S.C. 78m.
4215 U.S.C. 780(d).

When a company with no independent
assets or operations issues securities
and its parent guarantees those
securities, the registration statement,
annual report, or quarterly report need
not include financial statements of the
issuer if:

(1) The issuer is wholly-owned by the
parent guarantor;

(2) The guarantee is full and
unconditional;

(3) No other subsidiaries of the parent
guarantee the securities; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§210.3-01 and 210.3-02
and include a footnote stating that the
issuer is a wholly-owned finance
subsidiary of the parent with no
independent assets or operations and
the parent has fully and unconditionally
guaranteed the securities.

(c) Operating subsidiary issuer of
securities guaranteed by its parent.
When a company with independent
assets or operations issues securities
and its parent guarantees those
securities, the registration statement,
annual report, or quarterly report need
not include financial statements of the
issuer if:

(1) The issuer is wholly-owned by the
parent guarantor;

(2) The guarantee is full and
unconditional;

(3) There are no subsidiaries of the
parent that guarantee those securities;
and

(4) The parent company’s financial
statements are filed for the periods
specified by §8210.3-01 and 210.3-02
and include, in a footnote, condensed
consolidating information for the same
periods with a separate column for the
parent company, the subsidiary issuer,
any other subsidiaries of the parent on
a combined basis, consolidating
adjustments, and the total consolidated
amounts.

(d) Subsidiary issuer of securities
guaranteed by its parent and one or
more other subsidiaries of that parent.
When a company issues securities and
both its parent and one or more other
subsidiaries of that parent guarantee
those securities, the registration
statement need not include financial
statements of the issuer or the
subsidiary guarantor(s) if:

(1) The issuer and each of the
subsidiary guarantors are wholly-owned
by the parent guarantor;

(2) The guarantees are full and
unconditional;

(3) The guarantees are joint and
several; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§210.3-01 and 210.3-02
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and include, in a footnote, condensed
consolidating financial information for
the same periods with a separate
column for the parent company, the
subsidiary issuer, the guarantor
subsidiaries on a combined basis, the
non-guarantor subsidiaries on a
combined basis, consolidating
adjustments, and the total consolidated
amounts.

(e) Subsidiary guarantor of securities
issued by the parent of that subsidiary.
When a parent company issues
securities and one subsidiary of that
issuer guarantees those securities, the
registration statement need not include
financial statements of the subsidiary
guarantor if:

(1) The subsidiary guarantor is
wholly-owned by the parent issuer;

(2) The guarantee is full and
unconditional;

(3) There are no other subsidiaries of
that parent that guarantee the securities;
and

(4) The parent company’s financial
statements are filed for the periods
specified by §8210.3-01 and 210.3-02
and include, in a footnote, condensed
consolidating financial information for
the same periods with a separate
column for the parent company, the
subsidiary guarantor, any other
subsidiaries of the parent on a combined
basis, consolidating adjustments, and
the total consolidated amounts.

(f) Subsidiary guarantors of securities
issued by the parent of those
subsidiaries. When a parent company
issues securities and more than one
subsidiary of that issuer guarantees
those securities, the registration
statement need not include financial
statements of the subsidiary guarantors
if:

(1) Each of the subsidiary guarantors
is wholly-owned by the parent issuer;

(2) The guarantees are full and
unconditional;

(3) The guarantees are joint and
several; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§210.3-01 and 210.3-02
and include, in a footnote, condensed
consolidating financial information for
the same periods with a separate
column for the parent company, the
subsidiary guarantors on a combined
basis, the non-guarantor subsidiaries on
a combined basis, consolidating
adjustments, and the total consolidated
amounts.

(9) Recently acquired issuers or
guarantors. (1) The registration
statement of the parent company must
include the financial statements
specified in paragraph (g)(2) of this
section for any subsidiary that otherwise

would meet the conditions in paragraph
(c), (d), (e), or (f) of this section for
omission of separate financial
statements if:

(i) The subsidiary has not been
included in the audited consolidated
results of the parent company for at
least a nine month period; and

(i) The net book value or purchase
price, whichever is greater, of the
subsidiary exceeds 20% of the
shareholders’ equity of the parent
company on a consolidated basis.

Instruction to paragraph (g)(1): The
significance test of paragraph (g)(1)(ii) of this
section should be computed using amounts
for the subsidiary and parent as of the most
recent fiscal year end preceding the
acquisition.

(2) Financial statements required—

(i) Audited financial statements for a
subsidiary described in paragraph (g)(1)
of this section must be filed for at least
the subsidiary’s most recent fiscal year.
In addition, unaudited financial
statements must be filed for any interim
periods specified in §§210.3-01 and
210.3-02.

(ii) The financial statements should
conform to the requirements of
Regulation S—X, except that supporting
schedules need not be filed.

(3) Acquisitions of a group of
subsidiary issuers or guarantors that are
related prior to their acquisition shall be
aggregated for purposes of applying the
20% test in paragraph (g)(1)(ii) of this
section. Subsidiaries shall be deemed to
be related prior to their acquisition if:

(i) They are under common control or
management;

(ii) The acquisition of one subsidiary
is conditioned on the acquisition of
each subsidiary; or

(iii) The acquisition of each
subsidiary is conditioned on a single
common event.

(4) Information required by this
paragraph (g) of this section is not
required to be included in an annual
report or quarterly report.

(h) Definitions. For the purposes of
this section—

(1) A subsidiary is wholly-owned if all
of its outstanding voting shares are
owned, either directly or indirectly, by
the parent company. If the subsidiary is
not in corporate form, it is “wholly-
owned” if all of its outstanding
ownership interests are owned, either
directly or indirectly, by the parent
company.

(2) A guarantee is full and
unconditional, if, when an issuer of a
guaranteed security has failed to make
a scheduled payment, any holder of the
guaranteed security may immediately
bring suit directly against the guarantor

for payment of all amounts due and
payable.

(3) Annual report refers to annual
reports on Form 10-K, Form 10-KSB, or
Form 20-F (8 § 249.310, 249.310b, or
249.220f of this chapter).

(4) Quarterly report refers to quarterly
reports on Form 10-Q or Form 10-QSB
(8 8249.308a or 249.308b of this
chapter).

(i) Instructions for preparation of the
condensed consolidating financial
information required by paragraphs (c),
(d), (e), and (f) of this section.

(1) Present the financial information
in sufficient detail to allow investors to
determine the assets, results of
operations, and cash flows of each of the
consolidating groups;

(2) Follow the general guidance in
§210.10-01 for the form and content for
condensed financial statements;

(3) The financial information should
be audited for the same periods that the
parent company financial statements are
audited;

(4) The parent company column
should present investments in all
subsidiaries under the equity method;

(5) All subsidiary issuer or guarantor
columns should present investments in
non-guarantor subsidiaries under the
equity method;

(6) Provide separate columns for each
guarantor by legal jurisdiction if
differences in domestic or foreign laws
affect the enforceability of the
guarantees;

(7) Include the following disclosures:

(i) Each subsidiary issuer and/or
guarantor is wholly owned by the parent
company;

(ii) All guarantees are full and
unconditional; and

(iii) Where there is more than one
guarantor, all guarantees are joint and
several;

(8) Disclose any significant
restrictions on the ability of the parent
company or any guarantor to obtain
funds from its subsidiaries by dividend
or loan;

(9) Provide the disclosures prescribed
by §210.4-08(e)(3) with respect to the
guarantors;

(10) Disclose additional financial and
narrative information about each
guarantor if the information would be
material for investors to evaluate the
sufficiency of the guarantee;

(11) The financial information shall
include disclosures sufficient so as to
make the information presented not
misleading;

(12) Disclosure that would
substantially duplicate disclosure
elsewhere in the parent’s financial
statements is not required; and

(13) Where the parent company’s
consolidated financial statements are
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prepared on a comprehensive basis
other than U.S. Generally Accepted
Accounting Principles, reconcile the
information in each column to U.S.
Generally Accepted Accounting
Principles to the same extent specified
by Item 17 of Form 20—F (§ 249.220f of
this chapter).

3. Section 210.3-16 is added to read
as follows:

§210.3-16 Financial statements of
affiliates whose securities collateralize an
issue registered or being registered.

(a) For each of the registrant’s
affiliates whose securities constitute a
substantial portion of the collateral for
any class of securities registered or
being registered, there shall be filed the
financial statements that would be
required if the affiliate were a registrant
and required to file financial statements.
However, financial statements need not
be filed pursuant to this section for any
person whose statements are otherwise
separately included in the filing on an
individual basis or on a basis
consolidated with its subsidiaries.

(b) For the purposes of this section,
securities of a person shall be deemed
to constitute a substantial portion of
collateral if the aggregate principal
amount, par value, or book value of the
securities as carried by the registrant, or
the market value of such securities,
whichever is the greatest, equals 20
percent or more of the principal amount
of the secured class of securities.

PART 228—INTEGRATED
DISCLOSURE SYSTEM FOR SMALL
BUSINESS ISSUERS

4. The authority citation for part 228
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 779, 77h, 77j,
77k, 77s, 77z-2, 77aa(25), 77aa(26), 77ddd,
77eee, 77999, 77hhh, 77jjj, 77nnn, 77sss, 78I,
78m, 78n, 780, 78u-5, 78w, 78Il, 80a—8, 80a—
29, 80a-30, 80a—37, and 80b-11, unless
otherwise noted.

5. Section 228.310 is amended by
redesignating Note 3 as Note 4 and
adding new Note 3 to read as follows:

§228.310. (Item 310) Financial Statements.
Notes:
* * * * *

3. Financial statements for a subsidiary of
a small business issuer that issues securities
guaranteed by the small business issuer or
guarantees securities issued by the small
business issuer should be presented as
required by Rule 3-10 of Regulation S-X (17
CFR 210.3-10), except that the periods
presented are those required by paragraph (a)
of this item.
* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

6. The authority citation for part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, 77z-2, T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w,
78x, 78lI(d), 78mm, 79q, 79t, 80a—20, 80a—23,
80a—-29, 80a—37, 80b-3, 80b—4, and 80b-11,
unless otherwise noted.

* * * * *

7. Section 240.12h-5 is added to read
as follows:

§240.12h-5 Exemption for subsidiary
guarantors and subsidiary issuers of
guaranteed securities.

(a) Any issuer of a guaranteed security
or guarantor of a security that is
permitted to omit financial statements
by §210.3-10 of Regulation S—X of this
Chapter is exempt from the
requirements of Section 13(a) or 15(d) of
the Act (15 U.S.C. 78m(a) or 780(d)).

(b) Any issuer of a guaranteed security
or guarantor of a security that would be
permitted to omit financial statements
by §210.3-10 of Regulation S—X of this
Chapter, except for the operation of
paragraph (g) of that section, is exempt
from the requirements of Section 13(a)
or 15(d) of the Act (15 U.S.C. 78m(a) or
780(d)).

Dated: February 26, 1999.

By the Commission.

Margaret H. McFarland,
Deputy Secretary.
Note: Appendices A, B, C, and D to the

preamble will not appear in the Code of
Federal Regulations.

Appendix A—Applying the Proposed
Rule to Specific Fact Patterns

In each of the following examples, assume
that:

« All guarantees are full and
unconditional;

 All guarantees are joint and several; and

» All subsidiaries are wholly-owned.

Examples 1-3: Parent Issuer With No
Operations

Example Number 1: All Subsidiaries
Guarantee Securities

Parent company issues securities. The
parent company is a holding company with
no independent operations. All of the parent
company’s subsidiaries guarantee the
securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(f).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantors on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example Number 2: More Than One, but not
All, of the Subsidiaries Guarantee the
Securities

Parent company issues securities. The
parent company is a holding company with
no independent operations. More than one,
but not all, of the parent company’s
subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(f).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantors on a combined basis,
the non-guarantor subsidiaries on a
combined basis; consolidating adjustments,
and the total consolidated amounts.

Example No. 3: One Subsidiary Guarantees
the Securities

Parent company issues securities. The
parent company is a holding company with
no independent operations. One of the parent
company’s subsidiaries guarantees the
securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3—10(e).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantor, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Examples 4-6: Parent Issuer With Operations

Example No. 4: All Subsidiaries Guarantee
the Securities

Parent company issues securities. In
addition to its subsidiaries, the parent
company has independent operations. All of
the parent company’s subsidiaries guarantee
the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(f).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantors on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example No. 5: More Than One, but not All,
of the Subsidiaries Guarantee the Securities

Parent company issues securities. In
addition to its subsidiaries, the parent
company has independent operations. More
than one, but not all, of the parent company’s
subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(f).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantors on a combined basis,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Example No. 6: One Subsidiary Guarantees
the Securities

Parent company issues securities. In
addition to its subsidiaries, the parent
company has independent operations. One of
the parent company’s subsidiaries guarantees
the securities.



Federal Register/Vol. 64, No. 43/Friday, March 5, 1999/Proposed Rules

10593

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(f).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantor, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Examples 7-10: Finance Subsidiary Issuer.
Parent Guarantees the Securities and Has No
Operations

Example No. 7: No Other Subsidiaries
Guarantee the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. The parent
company has no independent operations.
None of the parent company’s other
subsidiaries guarantee the securities.
Required financial information: In
accordance with proposed Rule 3-10(b), the
only required financial information would be
the financial statements of the parent
company. Those financial statements would
include a footnote stating that the issuer is
a wholly-owned finance subsidiary of the
parent with no independent assets or
operations and the parent has fully and
unconditionally guaranteed the securities.

Example No. 8: All Other Subsidiaries
Guarantee the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. The parent
company has no independent operations. All
of the parent company’s other subsidiaries
guarantee the securities. Required financial
information: Condensed consolidating
financial information prepared in accordance
with proposed Rule 3-10(d). That financial
information would include a separate
column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, consolidating
adjustments, and the total consolidated
amounts.

Example No. 9: More than one, but not all,
of the other subsidiaries guarantee the
securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. The parent
company has no independent operations.
More than one, but not all, of the parent
company’s other subsidiaries guarantee the
securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example No. 10: One Other Subsidiary
Guarantees the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. The parent
company has no independent operations.

One of the parent company’s other
subsidiaries guarantees the securities.
Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantor,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Examples 11-14: Finance Subsidiary Issuer.
Parent Guarantees the Securities and Has
Operations

Example No. 11: No Other Subsidiaries
Guarantee the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. In addition to its
subsidiaries, the parent company has
independent operations. None of the parent
company’s other subsidiaries guarantee the
securities.

Required financial information: In
accordance with proposed Rule 3-10(b), the
only required financial information would be
the financial statements of the parent
company. Those financial statements would
include a footnote stating that the issuer is
a wholly-owned finance subsidiary of the
parent with no independent assets or
operations and the parent has fully and
unconditionally guaranteed the securities.

Example No. 12: All Other Subsidiaries
Guarantee the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. In addition to its
subsidiaries, the parent company has
independent operations. All of the parent
company’s other subsidiaries guarantee the
securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3—-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, consolidating
adjustments, and the total consolidated
amounts.

Example No. 13: More Than One, but not All,
of the Other Subsidiaries Guarantee the
Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company
guarantees those securities. In addition to its
subsidiaries, the parent company has
independent operations. More than one, but
not all, of the parent company’s other
subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary guarantors on a combined basis,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Example No. 14: One Other Subsidiary
Guarantees the Securities

A finance subsidiary issues securities. The
ultimate parent of that finance company

guarantees those securities. In addition to its
subsidiaries, the parent company has
independent operations. One of the parent
company’s other subsidiaries guarantees the
securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantor,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Examples 15-18: Operating Subsidiary
Issuer. Parent Guarantees the Securities and
Has No Operations

Example No. 15: No Other Subsidiaries
Guarantee the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. The
parent company has no independent
operations. None of the parent company’s
other subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(c).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, any other subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Example No. 16: All Other Subsidiaries
Guarantee the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. The
parent company has no independent
operations. All of the parent company’s other
subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, consolidating
adjustments, and the total consolidated
amounts.

Example No. 17: More Than One, But Not
All, of the Other Subsidiaries Guarantee the
Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. The
parent company has no independent
operations. More than one, but not all of the
parent company’s other subsidiaries
guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example No. 18: One Other Subsidiary
Guarantees the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
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subsidiary guarantees those securities. The
parent company has no independent
operations. One of the parent company’s
other subsidiaries guarantees the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantor,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Examples 19-22: Operating Subsidiary
Issuer. Parent Guarantees the Securities and
Has Independent Operations

Example No. 19: No Other Subsidiaries
Guarantee the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. In
addition to its subsidiaries, the parent
company has independent operations. None
of the parent company’s other subsidiaries
guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with Rule 3-10(c). That
financial information would include a
separate column for: the parent company, the
subsidiary issuer, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example No. 20: All Other Subsidiaries
Guarantee the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. In
addition to its subsidiaries, the parent
company has independent operations. All of
the parent company’s other subsidiaries
guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3—10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, consolidating
adjustments, and the total consolidated
amounts.

Example No. 21: More Than One, But Not
All, of the Other Subsidiaries Guarantee the
Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. In
addition to its subsidiaries, the parent
company has independent operations. More
than one, but not all, of the parent company’s
other subsidiaries guarantee the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantors
on a combined basis, the non-guarantor
subsidiaries on a combined basis,
consolidating adjustments, and the total
consolidated amounts.

Example No. 22: One Other Subsidiary
Guarantees the Securities

An operating subsidiary issues securities.
The ultimate parent of that operating
subsidiary guarantees those securities. In
addition to its subsidiaries, the parent
company has independent operations. One of
the parent company’s other subsidiaries
guarantees the securities.

Required financial information: Condensed
consolidating financial information prepared
in accordance with proposed Rule 3-10(d).
That financial information would include a
separate column for: the parent company, the
subsidiary issuer, the subsidiary guarantor,
the non-guarantor subsidiaries on a
combined basis, consolidating adjustments,
and the total consolidated amounts.

Example 23: Trust Preferred Securities

A wholly-owned special purpose business
trust with no independent operations issues
trust preferred securities. The trust loans the
proceeds of the offering of the trust preferred
securities to its ultimate parent and the
parent issues debentures to the trust. The
ultimate parent guarantees the trust preferred
securities through a series of “back-up
undertakings.” In this situation, the trust
would be treated as a finance subsidiary
under Rule 3-10(b), so the only required
financial information would be a narrative
discussion of the trust and the securities.

Required financial information: Parent
would present the preferred securities as a
separate line item on its balance sheet
entitled “Company-Obligated Mandatorily
Redeemable Preferred Securities of
Subsidiary Trust Holding Solely Debentures
of the Company.”

» Parent would include, in a footnote to its
financial statements, disclosure that the sole
assets of the trust are the parent’s debentures.

» Parent would specify in a footnote to its
financial statements the principal amount,
interest rate and maturity date of the
debentures held by the trust.

» Parent would include in an audited
footnote to its audited financial statements
disclosure:

1. That the trust is wholly-owned;

2. That the sole assets of the trust are the
parent’s debentures;

3. Of the principal amount, interest rate
and maturity date of the parent’s debentures
held by the trust; and

4. That, considered together, the “back-up
undertakings’ constitute a full and
unconditional guarantee by the parent of the
trust’s obligations under the preferred
securities.

Appendix B—Applying the Proposed Rules
to Subsidiary Guarantors That Are Added or
Deleted in the Future

The analysis regarding the financial
information required in a Securities Act
registration statement is based solely on the
securities that are offered under that
registration statement. You should look at the
registrants and the securities required to be
listed on the cover page of the registration
statement when you determine which
financials statements you must include. A
common question involves how to treat
guarantors that you add after the registration

statement becomes effective. The answer will
relate to three areas:

« Securities Act treatment of the “‘later-
added” guarantees;

¢ Financial statement requirements for
“later-added” guarantors; and

¢ The separate Exchange Act reporting
obligations of those ““later-added” guarantors.

The following examples involve the
application of the proposed rules to these
three areas. In each of the following
examples, assume that:

« All guarantees are full and
unconditional;

¢ All guarantees are joint and several; and

« All subsidiaries are wholly-owned.

Example No. 1. Parent company registers
an offering of its debt securities under the
Securities Act. More than one, but not all, of
its subsidiaries guarantee the securities. The
indenture states that the parent company
may, without the approval of the debt
holders, add or delete subsidiary guarantors
in the future. The securities offering is not a
shelf offering.

Financial information required in the
Securities Act registration statement: The
registration statement would include
condensed consolidating financial
information prepared in accordance with
proposed Rule 3-10(f). That financial
information would include a separate
column for: the parent company, the
subsidiary guarantors as of the date the
registration statement became effective on a
combined basis, the subsidiaries that were
not guarantors as of the date the registration
statement became effective on a combined
basis, consolidating adjustments, and the
total consolidated amounts.

Treatment of future guarantees under the
Securities Act: There would be no Securities
Act event at the time future guarantors are
added or deleted. The decision to add or
delete guarantors would not involve an
investment decision by the debt holders.
Therefore, there would be no need to amend
the registration statement after it became
effective.

Exchange Act reporting requirements of
existing and future guarantors: Proposed Rule
12h-5 would exempt the existing guarantors
from separately reporting under the Exchange
Act. Because future guarantors would not be
registrants on a Securities Act registration
statement, they would have no separate
reporting obligation under Section 15(d) of
the Exchange Act. Therefore, there would be
no need to provide an exemption for these
future guarantors from the requirements of
Section 15(d).

Financial statement requirements in parent
company’s Exchange Act reports: The
financial statements in the parent company’s
periodic reports would be the same as in the
Securities Act registration statement and
there would continue to be condensed
consolidating financial information with the
same columns of information. However, as
the companies that comprise each column
would change, the parent company would
revise the makeup of that column of
information. For example, the guarantor
subsidiaries column and the non-guarantor
subsidiaries column may reflect different
subsidiaries, depending on which
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subsidiaries were in each category at that
time. In each of its Exchange Act reports, the
parent company would look to which of its
subsidiaries was a guarantor as of the end of
the period reflected in that periodic report.
A footnote to the condensed consolidating
financial information should discuss any
changes in the composition of the guarantors
that comprise the guarantor column.

Example No. 2. Parent company files a
Securities Act registration statement relating
to a shelf offering of its debt securities. The
registration statement states that more than
one, but not all, of its subsidiaries will
guarantee the securities. The registration
statement includes each of the current
subsidiary guarantors as a co-registrant. The
indenture states that the parent company
may, without the approval of the debt
holders, add or delete subsidiary guarantors
in the future.

Financial information required in the
Securities Act registration statement: The
registration statement would include
condensed consolidating financial
information prepared in accordance with
proposed Rule 3-10(f). That financial
information would include a separate
column for: the parent company, the
subsidiary guarantors as of the date the
registration statement became effective on a
combined basis, the subsidiaries that were
not guarantors as of the date the registration
statement became effective on a combined
basis, consolidating adjustments, and the
total consolidated amounts.

Treatment of future guarantees under the
Securities Act: You will have different
answers depending on whether the
guaranteed securities have already been
offered or whether they will be offered after
guarantors are added or deleted. For
purposes of this analysis, assume:

* That the shelf registration statement
registered the offer and sale of $500 million
in debt securities;

e That the parent company sold $200
million of those securities after the
registration statement became effective; and

« After that sale, the parent company
elected to add or delete subsidiary
guarantors, both with respect to the $200
million of securities it has sold and the $300
million of securities that it may sell in the
future.

For the same reasons as we discussed in
Example No. 1, there would not be a
Securities Act registration event with respect
to the $200 million of securities that were
already sold. However, the registration
statement would have to be updated to
properly reflect the subsidiary guarantors
with respect to any offers or sales of the
remaining $300 million of securities. If new
guarantors were added to the registration
statement, this update would relate to offers
and sales of guarantees that were not
registered originally. Therefore, this update
could not be done through a post-effective
amendment. Instead, a new registration
statement would be filed to reflect the new
guarantors. The parent company and the
continuing guarantors could rely on Rule 429
to combine this registration statement with
the original shelf registration statement.
There would be no additional fee. This new

registration statement would have to be filed
before any offers of those guarantees could be
made and would have to be effective before
any sales. Also, the new registration
statement would continue to include
condensed consolidating financial
information in accordance with proposed
Rule 3-10(f). However, because the
companies that comprise each column would
have changed, the parent company would
revise the makeup of that column. For
example, the guarantor subsidiaries column
and the non-guarantor subsidiaries column
would reflect different subsidiaries,
depending on which subsidiaries were in
each category at that time. A footnote to the
condensed consolidating financial
information should discuss any changes in
the composition of the guarantors that
comprise the guarantor column.

Exchange Act reporting requirements of
existing and future guarantors: Proposed Rule
12h-5 would exempt the existing guarantors
from separately reporting under the Exchange
Act. Because future guarantors on the $200
million of securities that were already sold
would not be registrants on a Securities Act
registration statement, they would have no
separate reporting obligation at that time.
Therefore, there would be no need to provide
an exemption for these future guarantors.
However, if future guarantors were added to
the registration statement with respect to
offers and sales of the $300 million of
securities remaining on the registration
statement, they would have a separate
reporting obligation when the registration
statement that included them as registrants
became effective. Proposed Rule 12h-5
would exempt these guarantors from the
requirements of Section 15(d).

Financial statement requirements in parent
company’s Exchange Act reports: The
financial information in the parent
company’s periodic reports would be the
same as in the Securities Act registration
statement and there would continue to be
condensed consolidating financial
information with the same columns of
information. However, as the companies that
comprise each column would change, the
parent company would revise the makeup of
that column of information. In each of its
Exchange Act reports, the parent company
would look to which of its subsidiaries was
a guarantor as of the end of the period
reflected in that periodic report. A footnote
to the condensed consolidating financial
information should discuss any changes in
the composition of the guarantors that
comprise the guarantor column.

Appendix C—What does ‘‘wholly-owned”
mean under proposed Rule 3-10?

Example No. 1. Parent company own 100%
of the voting shares of SubA. SubA owns
100% of the voting shares of Sub1.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Is Subl a wholly-owned subsidiary of
SubA? Yes.

Is Subl an indirect, wholly-owned
subsidiary of the parent company? Yes.

Example No. 2. Parent company own 100%
of the voting shares of SubA. SubA owns
99% of the voting shares of Subl. The

remaining 1% of the voting shares of Subl
is owned by a party that is not a wholly-
owned subsidiary of the parent company.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Is Subl a wholly-owned subsidiary of
SubA? No.

Is Subl an indirect, wholly-owned
subsidiary of the parent company? No.

Example No. 3. Parent company owns 99%
of the voting shares of SubA. The remaining
1% of the voting shares of SubA are owned
by a party that is not a wholly-owned
subsidiary of the parent company. SubA
owns 100% of the voting shares of Subl.

Is SubA a wholly-owned subsidiary of the
parent company? No.

Is Subl a wholly-owned subsidiary of
SubA? Yes.

Is Sub1l an indirect, wholly-owned
subsidiary of the parent company? No.

Example No. 4. Parent company owns
100% of the voting shares of SubA and 100%
of the voting shares of SubB. SubA owns
60% of the voting shares of Subl and SubB
owns 40% of the voting shares of Sub1.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Is SubB a wholly-owned subsidiary of the
parent company? Yes.

Is Subl a wholly-owned subsidiary of
SubA? No.

Is Subl a wholly-owned subsidiary of
SubB? No.

Is Subl an indirect, wholly-owned
subsidiary of the parent company? Yes.

Example No. 5. Parent company owns
100% of the voting shares of SubA.

Parent company also owns 60% of the
voting shares of Subl. SubA owns 40% of the
voting shares of Subl.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Is Subl a wholly-owned subsidiary of
SubA? No.

Is Subl an indirect, wholly-owned
subsidiary of the parent company? Yes.

Example No. 6. Parent company owns 99%
of the voting shares of SubA. As required by
the law in its home country, a director of
SubA owns the remaining 1% of the voting
shares of SubA. SubA owns 100% of the
voting shares of Subl.

Is SubA a wholly-owned subsidiary of the
parent company? No.

Is Subl a wholly-owned subsidiary of
SubA? No.

Is Subl an indirect, wholly-owned
subsidiary of the parent company? No.

Note: This position is different than
current staff interpretations.

Example No. 7. Parent company owns
100% of the voting shares of SubA. SubA has
outstanding securities convertible into its
voting shares. These convertible securities
are held by a party that is not a wholly-
owned subsidiary of the parent.

Is SubA a wholly-owned subsidiary of the
parent company? No.

Example No. 8. Parent company owns
100% of the voting shares of SubA. SubA has
outstanding securities convertible into the
parent company’s voting shares. These
convertible securities are held by a party that
is not a wholly-owned subsidiary of the
parent.
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Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Example No. 9. Parent company owns
100% of the voting shares of SubA. SubA has
outstanding options exercisable into its
voting shares. These options are held by a
party that is not a wholly-owned subsidiary
of the parent.

Is SubA a wholly-owned subsidiary of the
parent company? No.

Example No. 10. Parent company owns
100% of the voting shares of SubA. SubA has
outstanding options exercisable into the
parent company’s voting shares. These
convertible securities are held by a party that
is not a wholly-owned subsidiary of the
parent.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Example No. 11. Parent company owns
100% of the common stock of SubA. SubA
has a class of preferred stock outstanding.
That preferred stock is 100% owned by a
party that is not a wholly-owned subsidiary
of the parent company. The common equity
has full voting rights. The preferred stock is
non-voting.

Is SubA a wholly-owned subsidiary of the
parent company? Yes.

Appendix D—Regulatory Flexibility Act
Certification

I, Arthur Levitt, Chairman of the Securities
and Exchange Commission, hereby certify
pursuant to 5 U.S.C. 605(b) that proposed
amendments to Rule 3-10 of Regulation S—
X and Item 310 of Regulation S-B, as well
as new Rule 3-16 of Regulation S—X and new
Exchange Act Rule 12h-5, if adopted, will
not have a significant economic impact on a
substantial number of small entities. The
amendments and new rules largely codify the
positions the staff has developed through
Staff Accounting Bulletin No. 53, later
interpretations and the registration statement
review process. Since the registrants already
follow these standards, the proposed
amendments would not impose a significant
impact. Additionally, a review of Division
responses to SAB 53 exemptive requests over
the last ten years indicates that only one
request related to an offering that was
registered on a small business form, and that
company would not meet the definition of
small business entity for Regulatory
Flexibility Act purposes. Accordingly, the
proposed amendments and new rules would
not have a significant economic impact on a
substantial number of small entities.

Dated: February 26, 1999.
Arthur Levitt,
Chairman.
[FR Doc. 99-5444 Filed 3—-4-99; 8:45 am]
BILLING CODE 8010-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 94
[FRL-6307-2]
RIN 2060-AI17

Extension of Comment Period for
Control of Emissions of Air Pollution
From New CI Marine Engines At or
Above 37 Kilowatts; Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; notice of
extension of comment period.

SUMMARY: EPA is extending the
comment period for the proposed rule
for the control of emissions of air
pollution from new Cl marine engines at
or above 37 kilowatts. The Notice of
Proposed Rulemaking (NPRM) was
published in the Federal Register on
December 11, 1998 (63 FR 68507). The
close of the comment period for the
proposed rule was originally February
26, 1999. EPA is extending the closure
of the comment period to March 15,
1999. This extension is being granted
while taking into consideration the
court-ordered signature date for the final
rule of November 23, 1999.

DATES: Comments regarding all issues
related to the proposed rule will be
accepted until March 15, 1999.

ADDRESSES: Comments on this proposal
should be sent to Public Docket A-97—
50 at the U.S. Environmental Protection
Agency, 401 M Street, S.W., Room M—
1500, Washington, DC 20460. EPA
requests that a copy of comments also
be sent to Jean Marie Revelt, U.S. EPA,
Engine Programs and Compliance
Division, 2000 Traverwood Dr., Ann
Arbor, MI 48105.

FOR FURTHER INFORMATION CONTACT:
Margaret Borushko, U.S. EPA, Engine
Programs and Compliance Division,
(734) 214-4334;
Borushko.Margaret@epa.gov.

SUPPLEMENTARY INFORMATION: On
December 11, 1998 EPA published a
proposal for an emission control
program for new compression-ignition
marine engines rated at or above 37
kilowatts (63 FR 68507). The comment
period was scheduled to end February
26, 1999.

EPA held a public hearing on January
19, 1999, to provide opportunities for
the regulated community and other
interested parties to comment on issues
pertaining to the proposed rule. At the
hearing, several commenters requested a
longer comment period. EPA has also
received several written requests to

extend the comment period by 30 days
to give affected parties more time to
address the issues raised in the NPRM.
While EPA agrees that an extension of
the comment period may be beneficial,
EPA is concerned with allowing the full
30 days requested, given the court
ordered requirement to finalize this
rulemaking by November 23, 1999.
Therefore, EPA is proposing to extend
the comment period to March 15, 1999.

Dated: February 25, 1999.
Robert Perciasepe,

Assistant Administrator for Air and
Radiation.

[FR Doc. 99-5488 Filed 3-4-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 136
[FRL—6307-3]

Guidelines Establishing Test
Procedures for the Analysis of
Pollutants; Measurement of Mercury in
Water; Notice of Data Availability and
Request for Comment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability and
request for comment.

SUMMARY: On May 26, 1998 (63 FR
28867), EPA proposed to amend the
Guidelines Establishing Test Procedures
for the Analysis of Pollutants under
section 304(h) of the Clean Water Act by
adding EPA Method 1631: Mercury in
Water by Oxidation, Purge and Trap,
and Cold Vapor Atomic Fluorescence.
EPA Method 1631 measures mercury
reliably at the low levels associated with
ambient water quality criteria for
mercury. The comment period on the
proposal closed on July 29, 1998. EPA
obtained additional effluent and
environmental data after the close of the
comment period and intends to consider
these data in its final rulemaking
concerning the use of EPA Method
1631. Therefore, EPA is making these
additional data available for public
review and comment.

DATES: Written comments on this notice
must be submitted on or before April 5,
1999.

ADDRESSES: Written or electronic
comments on this notice may be
submitted. Written comments on this
notice may be sent to ““EPA Method
1631—-Notice of Data Availability,”
Comment Clerk, Water Docket MC—-
4101, Environmental Protection Agency,
401 M Street, S.W., Washington, D.C.
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20460. Commenters are requested to
submit any references cited in their
comments. Commenters also are
requested to submit an original and
three copies of their written comments
and enclosures. Commenters who want
receipt of their comments acknowledged
should include a self-addressed,
stamped envelope. No facsimiles (faxes)
will be accepted.

Electronic comments should be
addressed to the E-mail address: ow-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file and avoid use of special
characters and any form of encryption,
or may be submitted in WordPerfect 5.1
or 6.1. Electronic comments must be
identified as “EPA Method 1631-Notice
of Data Availability.”” Electronic
comments on this notice may be filed
online at many Federal Depository
Libraries. Electronic comments will be
transferred into a paper version for the
official record. EPA will attempt to
clarify electronic comments if there is
an apparent error in transmission.

A copy of the supporting documents
and data received by the Agency during
and pursuant to the comment period for
the proposed rule are available for
review at EPA’s Water Docket, Room
EB57, 401 M Street, S.W., Washington,
D.C. 20460. For access to the Docket
materials, call (202) 260-3027 between
9:00 a.m. and 3:30 p.m. Eastern Time for
an appointment.

The complete text of this Federal
Register notice and EPA Method 1631
may be viewed or downloaded on the
Internet at http://www.epa.gov/ost/
rules.

FOR FURTHER INFORMATION CONTACT: Dr.
Maria Gomez-Taylor,U.S.
Environmental Protection Agency,
Office of Science and Technology,
Engineering and Analysis Division
(4303), 401 M Street, S.W., Washington,
D.C., 20460, or call (202) 260-1639.
SUPPLEMENTARY INFORMATION:

On May 26, 1998 (63 FR 28867), EPA
proposed to add EPA Method 1631:
Mercury in Water by Oxidation, Purge
and Trap, and Cold Vapor Atomic
Fluorescence to 40 CFR Part 136 for
National Pollutant Discharge
Elimination System (NPDES) data
gathering and compliance monitoring
under the Clean Water Act (CWA).
Mercury is a toxic pollutant as defined
in Section 307(a)(1) of the CWA and at
40 CFR 401.16 and is a priority
pollutant as listed in 40 CFR Part 423,
Appendix A. EPA Method 1631 was
proposed under the authority of
Sections 301, 304(h), and 501(a) of the
CWA. The Agency developed EPA
Method 1631 in order to measure

mercury reliably at the low levels
associated with ambient water quality
criteria (WQC) for mercury included in
the National Toxics Rule (40 CFR
131.36) and Water Quality Guidance for
the Great Lakes System (60 FR 15366).
A further description of the
development and validation of EPA
Method 1631 is provided in the
proposed rule.

Following the close of the comment
period, the Agency obtained additional
analytical data pertinent to EPA Method
1631. The additional data consist of
results from laboratory studies and
municipal and industrial effluent
analyses conducted using EPA Method
1631. This notice makes available for
public review and comment these
analytical data. Generally, the data
supplements existing data by
demonstrating the applicability of EPA
Method 1631 to a variety of municipal
and industrial effluents. The Agency
intends to consider these additional
data in formulating the final rule for the
use of EPA Method 1631.

Today’s notice solicits comments only
on the new data which confirm or refute
the Agency’s findings about the
acceptability of EPA Method 1631 for
the determination of mercury at the low
levels associated with Water Quality
Criteria. Specifically, the Agency seeks
comment on the use of EPA Method
1631 to accurately measure mercury at
low levels in a variety of water matrices
based on the new data. The Agency does
not intend to reopen the comment
period on the entire proposed rule.
Therefore, there is no need to submit
comments on other aspects of the
proposal.

The Agency does not interpret the
new data as warranting any
modification of the proposed rule nor
do they indicate a reason to change the
Agency’s rationale for proposing EPA
Method 1631. The Agency believes that
these data support the Agency’s
conclusion that EPA Method 1631 is
applicable to a variety of water effluents
including municipal and industrial
effluents.

Dated: March 1, 1999.
J. Charles Fox,
Assistant Administrator for Water.
[FR Doc. 99-5493 Filed 3—-4—99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372
[OPPTS-400137; FRL-6054-2]

RIN 2070-ACO00

Acetonitrile; Community Right-to-
Know Toxic Chemical Release
Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Denial of petition.

SUMMARY: EPA is denying a petition to
remove acetonitrile from the list of
chemicals subject to the reporting
requirements under section 313 of the
Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA) and
section 6607 of the Pollution Prevention
Act of 1990 (PPA). EPA has reviewed
the available data on this chemical and
has determined that acetonitrile does
not meet the deletion criterion of
EPCRA section 313(d)(3). Specifically,
EPA is denying this petition because
EPA’s review of the petition and
available information resulted in the
conclusion that acetonitrile meets the
listing criteria of EPCRA section
313(d)(2)(B) and (d)(2)(C) due to its
potential to cause neurotoxicity and
death in humans and its contribution to
the formation of ozone in the
environment, which causes adverse
human health and environmental
effects.

FOR FURTHER INFORMATION CONTACT:
Daniel R. Bushman, Petitions
Coordinator, 202—260-3882 or e-mail:
bushman.daniel@epa.gov, for specific
information regarding this document or
for further information on EPCRA
section 313, contact the Emergency
Planning and Community Right-to-
Know Information Hotline,
Environmental Protection Agency, Mail
Code 5101, 401 M St., SW., Washington,
DC 20460, Toll free: 1-800-535-0202,
in Virginia and Alaska: 703—-412-9877,
or Toll free TDD: 1-800-553-7672.

SUPPLEMENTARY INFORMATION:

l. General Information
A. Does This Document Apply To Me?

This document does not make any
changes to existing regulations.
However, you may be interested in this
document if you manufacture, process,
or otherwise use acetonitrile. Potentially
interested categories and entities may
include, but are not limited to the
following:
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Examples of Potentially

Category Interested Entities

Chemical manufacturers
that manufacture aceto-
nitrile, use acetonitrile
as a chemical inter-
mediate, or use aceto-
nitrile in the manufac-
turing or processing of
pharmaceuticals, agri-
culture chemicals, buta-
diene, isoprene and
specialty chemicals and
products (e.g., new
high density batteries)

Chemical manu-
facturers

Facilities that use aceto-
nitrile as a process or
reaction solvent

Chemical proc-
essors and
users

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
interested in this document. Other types
of entities not listed in this table may
also be interested in this document.
Additional businesses that may be
interested in this document are those
covered under 40 CFR part 372, subpart
B. If you have any questions regarding
whether a particular entity is covered by
this section of the CFR, consult the
technical person listed in the “FOR
FURTHER INFORMATION CONTACT”
section.

B. How Can | Get Additional
Information or Copies of This Document
or Other Support Documents?

1. Electronically. You may obtain
electronic copies of this document from
the EPA Home Page at http://
www.epa.gov/. On the Home Page select
“Laws and Regulations” and then look
up the entry for this document under
the “Federal Register — Environmental
Documents.” You can also go directly to
the “Federal Register” listings at http:/
/www.epa.gov/fedrgstr/.

2. In person or by phone. If you have
any questions or need additional
information about this action, please
contact the technical person identified
in the “FOR FURTHER INFORMATION
CONTACT” section. In addition, the
official record for this document,
including the public version, has been
established under docket control
number OPPTS-400137. This record
includes not only the documents
physically contained in the docket, but
all of the documents included as
references in those documents
(including the references cited in Unit
VII. of this preamble). A public version
of this record, which does not include
any information claimed as Confidential
Business Information (CBI), is available
for inspection from 12 noon to 4:00

p.m., Monday through Friday, excluding
legal holidays. The official record is
located in the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC. The TSCA
Nonconfidential Information Center
telephone number is 202-260-7099.

1. Introduction
A. Statutory Authority

This action is taken under sections
313(d) and (e)(1) of EPCRA, 42 U.S.C.
11023. EPCRA is also referred to as Title
111 of the Superfund Amendments and
Reauthorization Act of 1986 (SARA)
(Pub. L. 99-499).

B. Background

Section 313 of EPCRA requires certain
facilities manufacturing, processing, or
otherwise using listed toxic chemicals
in amounts above reporting threshold
levels, to report their environmental
releases of such chemicals annually.
These facilities must also report
pollution prevention and recycling data
for such chemicals, pursuant to section
6607 of the PPA, 42 U.S.C. 13106.
EPCRA section 313 established an
initial list of toxic chemicals that
comprised more than 300 chemicals and
20 chemical categories. Acetonitrile was
included on the initial list. Section
313(d) authorizes EPA to add or delete
chemicals from the list and sets forth
criteria for these actions. EPA has added
and deleted chemicals from the original
statutory list. Under section 313(e)(1),
any person may petition EPA to add
chemicals to or delete chemicals from
the list. Pursuant to EPCRA section
313(e)(1), EPA must respond to petitions
within 180 days, either by initiating a
rulemaking or by publishing an
explanation of why the petition is
denied.

EPCRA section 313(d)(2) states that a
chemical may be listed if any of the
listing criteria are met. Therefore, in
order to add a chemical, EPA must
demonstrate that at least one criterion is
met, but does not need to examine
whether all other criteria are also met.
Conversely, in order to remove a
chemical from the list, EPA must
demonstrate that none of the criteria are
met.

EPA issued a statement of petition
policy and guidance in the Federal
Register of February 4, 1987 (52 FR
3479) to provide guidance regarding the
recommended content and format for
submitting petitions. On May 23, 1991
(56 FR 23703), EPA issued guidance
regarding the recommended content of
petitions to delete individual members
of the section 313 metal compounds
categories. EPA has also published in

the Federal Register of November 30,
1994 (59 FR 61432) (FRL—4922-2) a
statement clarifying its interpretation of
the section 313(d)(2) and (d)(3) criteria
for modifying the section 313 list of
toxic chemicals.

I11. Description of Petition and
Regulatory Status of Acetonitrile

Acetonitrile is on the list of toxic
chemicals subject to the annual release
reporting requirements of EPCRA
section 313 and PPA section 6607.
Acetonitrile was among the list of
chemicals placed on the EPCRA section
313 list by Congress. Acetonitrile is
listed under the Clean Air Act (CAA) as
a volatile organic compound (VOC) and
a hazardous air pollutant. Acetonitrile is
also on the Hazardous Waste
Constituents List under the Resource
Conservation and Recovery Act (RCRA).

On February 4, 1998, EPA received a
petition from BP Chemicals Inc. (BP)
and GNI Chemicals Corporation
(GNICC) to delete acetonitrile from the
list of chemicals reportable under
EPCRA section 313 and PPA section
6607. Specifically, BP and GNICC
believe that acetonitrile meets all of the
criteria for delisting under EPCRA
section 313(d)(3) because: (1)
*‘acetonitrile is not known to cause and
cannot be reasonably anticipated to
cause significant adverse human health
effects at concentrations that are
reasonably likely to exist beyond facility
boundaries as a result of continuous or
frequently recurring releases’; (2) “‘at
exposures likely to be found at facility
fence lines, acetonitrile is not known to
cause and cannot be reasonably
anticipated to cause cancer or
teratogenic effects of serious irreversible
reproductive dysfunction, neurological
disorders, heritable genetic mutations,
or other chronic health effects”; and (3)
‘‘acetonitrile is not known to cause or
reasonably likely to cause significant
adverse effects to the environment
because it is not toxic or persistent and
does not readily bioaccumulate.” In
addition, the petitioners believe that
EPA’s policy requiring that a chemical
not be a VOC “. . . is irrelevant and
should not be considered for this
delisting petition.”” The petitioners
argue for a revised interpretation of the
EPCRA section 313 VOC policy,
contending that EPA does not have the
statutory authority to list chemicals
based upon their status as a VOC. EPA
has stated in past Federal Register
documents (54 FR 4072, January 27,
1989; 54 FR 10668, March 15, 1989; 59
FR 49888, September 30, 1994; 60 FR
31643, FRL-4952-7, June 16, 1995; and
63 FR 15195, FRL-5752—6, March 30,
1998) that VOCs meet the criteria for
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listing under EPCRA section 313 due to
the fact that VOCs contribute to
tropospheric ozone. Notwithstanding
the petitioners’ belief that a chemical’s
VOC status is irrelevant to EPCRA
section 313 listing, the petitioners have
submitted a petition to EPA’s Office of
Air and Radiation (OAR) to add
acetonitrile to the list of “‘negligibly
photoreactive chemicals™ under 40 CFR
51.100(s)(1).

IV. EPA’s Technical Review of
Acetonitrile

The technical review of the petition to
delete acetonitrile from TRI reporting
requirements (Ref. 1) included an
analysis of the chemistry (Ref. 2),
toxicology (including metabolism and
absorption, health effects, and
ecological effects) (Ref. 3),
environmental fate, and exposure (Ref.
4) data known for acetonitrile. A more
detailed discussion for each related
topic can be found in EPA’s technical
reports (Refs. 2, 3, 4, 5, and 6) and the
studies contained and referenced in the
docket.

A. Chemistry and Use

Acetonitrile, also known as
cyanomethane and methyl cyanide, is a
colorless, volatile, flammable liquid
(boiling point = 81.6 °C; flash point =
12.8 °C) with an ether-like odor. It is
completely miscible with water and
many organic solvents. Its high
dielectric constant and dipole moment
make it an excellent solvent for both
inorganic and organic compounds,
including polymers. Acetonitrile forms
a low boiling azeotrope with other
organic solvents. The impurities present
in commercial grade acetonitrile are
water, unsaturated nitriles, toluene,
aldehydes, and amines. Acetonitrile is a
relatively inert material but produces
hydrogen cyanide when heated to
decomposition or reacted with acids or
oxidizing agents.

Acetonitrile is produced
commercially as a by-product during the
manufacture of acrylonitrile by high
temperature catalytic oxidation of
propylene in the presence of ammonia
(the Sohio process of propylene
ammoxidation). Acetonitrile and
hydrogen cyanide are principal by-
products of the process. The ratio of
acetonitrile to acrylonitrile produced is
typically 1:35 (Refs. 2, 6, and 7).
Reported production of acetonitrile in
the United States (US) in 1993 was
17,859,000 kilograms (kg) (Ref. 6).

Acetonitrile is primarily used as: a
reaction solvent in the production of
pharmaceuticals; an analytical
instrumentation/extraction solvent; an
extraction solvent in extracting

butadiene and isoprene from reaction
steams; and a solvent for the
manufacture and formulation of
agricultural chemicals. Acetonitrile is
also used for extracting fatty acids (e.g.,
from fish liver oils and other animal and
vegetable oils) and in refining copper,
dyeing textiles, recrystallizing steroids,
and other extraction applications.
Acetonitrile is also used as a chemical
intermediate for many types of organic
compounds (Refs. 2, 6, and 7).

B. Metabolism and Absorption

Absorption of acetonitrile occurs after
oral, dermal, or inhalation exposure.
Although no quantitative absorption
data were found for oral exposure, signs
of acute toxicity, observed after oral
exposure, indicate that absorption
occurs. In humans, 74 percent of
acetonitrile was absorbed orally from
cigarette smoke held in the mouth for 2
seconds; when inhaled into the lungs,
absorption increased to 91 percent. Dogs
exposed by inhalation to 16,000 parts
per million (ppm) of acetonitrile for 4
hours appeared to reach steady-state
blood concentrations within 3 to 4
hours (Ref. 3).

Acetonitrile and its metabolites are
transported throughout the body in the
blood. After oral or inhalation exposures
in experimental animals, acetonitrile or
its metabolites were found in the brain,
heart, liver, kidney, spleen, blood,
stomach, and muscle. After a fatal
human inhalation exposure, metabolites
were found in the brain, heart, liver,
kidney, spleen, blood, stomach, and
muscle, as well as skin, lungs, intestine,
testes, and urine (Ref. 3).

Acetonitrile is metabolized to
hydrogen cyanide and thiocyanate,
which are responsible for the toxic
effects of the chemical. Metabolism is
mediated by the cytochrome P-450
system (Refs. 3 and 8).

Acetonitrile is excreted as acetonitrile
in expired air and as acetonitrile or its
metabolite in urine. Urinary excretion of
the thiocyanate metabolite following
oral exposure in rats ranged from 11.8
percent to 37 percent of the
administered dose. Acetonitrile
concentrations of 2.2 to 20 micrograms/
100 milliliters (ml) of urine have been
found in heavy smokers (Ref. 3).

C. Toxicity Evaluation

1. Acute effects. The only available
data regarding acute effects of
acetonitrile in humans are from reports
of accidental poisonings resulting from
acute exposures. It is likely that these
acute exposures were at concentrations
in excess of 500 ppm (Refs. 3 and 8). At
these concentrations, acetonitrile affects
the central nervous system producing

excess salivation, nausea, vomiting,
anxiety, confusion, hyperpnea, dyspnea,
rapid pulse, unconsciousness, and
convulsions, followed by death from
respiratory failure. These effects are
consistent with those following
inorganic cyanide exposure and with
effects seen with other aliphatic nitriles,
suggesting that the toxic effects of
acetonitrile may be correlated with the
metabolic release of cyanide. Acute
effects of acetonitrile in humans at
concentrations less than 500 ppm
consist of irritation of the mucous
membranes. No other human data were
available that allow characterization of
acute toxicity at lower concentrations
(Ref. 3).

In animal studies, acetonitrile
induced acute toxicity at relatively high
inhalation exposures. In acute exposure
inhalation toxicity studies, the LCxo (i.€.,
the concentration of a chemical that is
lethal to 50 percent of the test
organisms) ranges from 2,300 to 5,700
ppm in mice and from 7,500 to 16,000
ppm in rats (Refs. 3 and 8). Mice and
guinea pigs appear to be more sensitive
than rats for acute toxicity by the oral
route. The lowest LDsxo (i.€., the dose of
a chemical that is lethal to 50 percent
of the test organisms) values in older
rats ranged from 1,300 to 6,700
milligrams per kilogram (mg/kg); young
rats appeared to be more sensitive with
a LDsp value of 157 mg/kg (Refs. 3 and
8). A LDso range of 390 to 3,900 mg/kg
was reported by the dermal route in
rabbits (Ref. 3). Non-lethal effects at 500
ppm in mice include respiratory effects,
convulsions, and eye and lung irritation
(Refs. 3 and 8).

2. Chronic effects—i. Carcinogenicity.
EPA has identified no human data in
the literature on the cancer effects of
acetonitrile. The carcinogenicity of
acetonitrile has been studied in
experimental animals by the National
Toxicological Program (NTP) in F344/N
rats and B6C3F1 mice in 2-year
inhalation studies (Ref. 9). Under the
conditions of the 2-year inhalation
studies, there was equivocal evidence of
carcinogenic activity of acetonitrile in
male F344/N rats based on marginally
increased incidences of hepatocellular
adenoma and carcinoma in the high-
dose (400 ppm) group. There was no
evidence of carcinogenic activity of
acetonitrile in female F344/N rats, or
male and female B6C3F1 mice exposed
to any concentration of acetonitrile
(Refs. 3and 9).

No evidence of carcinogenicity of
structurally related chemicals has been
identified. Acrylonitrile is carcinogenic
but it is not a good analogue for
acetonitrile because acrylonitrile
contains a double bond and is
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genotoxic. Acetonitrile is
biotransformed via a cytochrome P450
monoxygenated system to cyanohydrin,
which then decomposes slowly to
hydrogen cyanide and formaldehyde
and subsequently is detoxified. Based
on the results of the NTP studies, there
is insufficient evidence to conclude that
acetonitrile may or has the potential to
cause cancer in humans (Refs. 3 and 9).

ii. Mutagenicity. Positive results were
obtained in some in vitro studies that
would present a concern, albeit weak,
for mutagenicity. However, due to the
lack of evidence for effects in the
mammalian gonad in vivo, either in
mutagenicity studies or in reproductive/
teratology studies, there is no basis for
concern for potential heritable gene or
chromosomal mutagenicity of
acetonitrile (Ref. 3).

iii. Developmental toxicity.
Information in humans reviewed by the
Agency regarding the developmental
toxicity of acetonitrile is limited to a
study of laboratory workers and
pregnancy outcomes, in which a slightly
elevated, although non-significant, odds
ratio was reported for congenital
malformations for women exposed to
acetonitrile. Seven cases of spontaneous
abortion were noted for women exposed
to acetonitrile out of a total of 206 cases
reported (535 women were involved in
the study). This study was confounded
by worker exposure to other chemicals
(Refs. 3, 10, and 11).

The developmental toxicity of
acetonitrile has been evaluated in rats,
rabbits, and hamsters. Overall, evidence
for developmental toxicity is weak. Oral
and inhalation studies in rats and
rabbits have shown no signs of
developmental toxicity at doses that did
not produce excessive maternal
mortality. The only data available on
hamsters utilized short durations (60
minutes on day 8 of gestation) to high
concentrations of acetonitrile vapor or
by gavage on day 8 of gestation. There
were some signs of developmental
toxicity in hamsters by both routes at
dose levels that did not produce overt
maternal mortality; however, these
studies are difficult to interpret for
human risk assessment because: (1)
Very high doses were used, and (2) no
developmental effects have been
observed in other species at doses below
those which produced extreme maternal
toxicity (10 percent mortality or greater).

iv. Reproductive toxicity. Since no
definitive two-generation reproductive
toxicity or fertility studies with
acetonitrile have been identified,
information in animals is limited to
developmental toxicity studies in which
only some reproductive parameters
were assessed. Moreover, the data

appear to be equivocal. For example,
there were no changes in pregnancy
rates or resorptions in rats exposed to
doses as high as 500 milligram/
kilogram/day (mg/kg/day) (Ref. 14).
However, in another study, significant
increases in post-implantation losses
and early resorptions in rats exposed to
275 mg/kg/day acetonitrile were
observed (Ref. 15). In other studies,
acetonitrile was not shown to produce
any effects on: The testis, epididymis,
and cauda epididymis weights; sperm
motility, number, or morphology; or the
average estrous cycle length, frequency
of estrous stages, or terminal female
body weight (Ref. 16). In conclusion,
available animal studies do not fully
characterize the reproductive toxicity of
acetonitrile. Although some
reproductive parameters appeared to be
unaffected in some studies, none of the
studies evaluated the reproductive
performance or reproductive system
effect of offspring exposed in utero.
Therefore, there is not sufficient
information to fully characterize the
potential for reproductive toxicity of
acetonitrile (Ref. 3).

v. Neurotoxicity. In humans, the
nervous system is a major target for
acetonitrile toxicity. In reports of
accidental poisonings in humans
exposed to presumed high
concentrations of acetonitrile, signs of
salivation, nausea, vomiting, anxiety,
confusion, hyperpnea, dyspnea, rapid
pulse, unconsciousness, and
convulsions followed by death from
respiratory failure were observed (Refs.
3 and 8). No information was found on
the adverse neurotoxic effects of long-
term human exposure to acetonitrile.
Brief references appear in the Hazardous
Substances Data Bank (HSDB) (Ref. 17)
suggesting that chronic exposure to
acetonitrile may cause headache,
anorexia, dizziness, and weakness, but
no additional information on
neurotoxicity was provided in support
of these statements (Ref. 3).

Neurotoxicity studies indicate that
subchronic exposures (subchronic is
defined by EPA’s Integrated Risk
Information System (IRIS) as multiple or
continual exposures occurring usually
over three months (Ref. 18)) to
acetonitrile can cause serious and
irreversible health effects in animals.
Monkeys appeared to be more sensitive
than rats to the neurotoxic effects of
acetonitrile with signs of neurotoxicity,
such as brain hemorrhages, hyper-
excitability, and over-extension reflexes,
observed at or near 350 ppm.
Subchronic inhalation studies have
been conducted on rats, monkeys, and
dogs (Ref. 19). Wistar rats (15 per sex
per exposure level) were exposed to 0,

166, 330, and 655 ppm of acetonitrile
for 7 hours a day for 5 days a week for
90 days. One out of five rat brains
examined in the 655 ppm exposure
group had focal cerebral hemorrhage.
This effect was similar to that reported
in Rhesus monkeys that were exposed to
acetonitrile at 330, 660, and 2,510 ppm
(approximately 28, 55, and 210 mg/kg/
day) for 7 hours a day for up to 99 days.
The monkey exposed to 2,510 ppm died
with severe pulmonary effects after the
second day of exposure, and the two
monkeys exposed to 660 ppm died after
23 and 51 days, with severe brain
hemorrhage and pulmonary
abnormalities. The monkey exposed to
330 ppm acetonitrile exhibited unusual
reflexes and excitability toward the end
of the study. On gross examination,
brain hemorrhage was also found in the
monkey exposed to 330 ppm. Brain
hemorrhages, hyper-excitability, and
over-extension reflexes were also
observed in three monkeys exposed to
350 ppm (approximately 30 mg/kg/day)
of acetonitrile (Ref. 3). There were no
signs of neurotoxicity reported for dogs.

In an embryo-fetal toxicity and
teratogenicity study of acetonitrile, signs
of neurotoxicity were found when
acetonitrile was tested in the bred
female New Zealand white rabbits
receiving 2, 15, or 30 mg/kg/day by oral
gavage (Ref. 20). Observations of dams
at the high dose level showed
neurological signs of ataxia, decreased
motor activity, bradypnea, dyspnea, and
impaired or lost righting reflex (Refs. 3
and 8).

Other laboratory studies also show
that inhalation exposure to acetonitrile
can adversely affect the nervous system
of animals. In a report on acute
exposure inhalation toxicity in rats
submitted by E.l. du Pont de Nemours
and Company (Refs. 3 and 21), toxicity
was evaluated in groups of 10 male
Sprague-Dawley rats exposed to
acetonitrile for 4 hour periods. Dose
levels and number of mortalities were
not reported. Mortality was observed up
to 24 hours post-exposure and the LCso
was determined to be 17,100 ppm.
Clinical signs of neurotoxicity during
exposure included irregular respiration,
hyperemia followed by pale ears, face-
pawing, and lack of coordination in all
animals and unreactivity in decedents
(Ref. 3).

In summary, subchronic exposures to
acetonitrile can cause serious and
irreversible health effects in animals at
concentrations of acetonitrile at or near
350 ppm (approximately 30 mg/kg/day).
Developmental studies in animals and
acute inhalation studies in animals and
exposures to humans provide additional
support for the potential for acetonitrile
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to cause severe neurological effects and
even death in humans.

vi. Other chronic effects. Subchronic
exposures of acetonitrile at
concentrations ranging from 100 to
2,510 ppm (in several species) resulted
in lung congestion and edema; increases
in liver and kidney weight with
swelling of the proximal and convulated
tubules; cytoplasmic vacuolation of
hepatocytes; brain hemorrhages;
decreases in hemoglobin and
hematocrit; severe eye irritation;
decreases in thymus weight, increases
in heart weight; and forestomach
hyperplasia (Ref. 3). In addition,
immunotoxic effects, such as a dose-
dependent significant decrease in
hematocrit, hemoglobin, red blood cells
(RBC), white blood cells (WBC), and B-
lymphocyte function, were observed in
mice following inhalation exposure to
acetonitrile (Refs. 3 and 22). There is
uncertainty regarding the biological
significance of the increases in relative
liver weight, hepatic vacuolization, and
some of the immunological changes
observed after subchronic exposure
since these effects were not seen
following chronic dosing. It is possible
that the lack of observed effects could
be, however, the result of lower chronic
exposure levels (Ref. 3). Chronic effects
in rats and mice following chronic
exposure to acetonitrile included
increases in liver weights and
forestomach lesions (Ref. 3). However,
there is uncertainty regarding the
biological significance of the
forestomach lesions observed following
inhalation exposure since oral exposure
of acetonitrile as a result of the
grooming of contaminated fur may also
have been a contributing factor.
Furthermore, it is difficult to assess the
significance of the increases in liver
weights without any information on the
histopathological or functional changes
(Ref. 3).

vii. Toxicity related to ozone
formation. Acetonitrile is currently
considered a VOC and, as such, has the
potential to contribute to the formation
of ozone in the troposphere (i.e., the
lower atmosphere). As EPA has
previously stated, ozone can affect
structure, function, metabolism,
pulmonary defense against bacterial
infection, and extrapulmonary effects
(Ref. 23). Among these extrapulmonary
effects are: (1) Cardiovascular effects; (2)
reproductive and teratological effects;
(3) central nervous system effects; (4)
alterations in red blood cell
morphology; (5) enzymatic activity; and
(6) cytogenetic effects on circulating
lymphocytes. Accordingly, EPA has
concluded that acetonitrile, as a VOC,
has the potential to cause these effects.

3. Ecotoxicity. Acetonitrile is of low
concern with respect to direct
ecotoxicity based on measured data and
Quantitative Structure Activity
Relationship (QSAR) analysis. Acute
acetonitrile toxicity for 96-hour fish and
48-hour daphnid exposures were 1,100
to 1,640 milligrams per liter (mg/L)
(measured concentrations), and 4,900
mg/L, respectively (based on QSAR).
Chronic acetonitrile toxicity for 21-day
daphnid (reproduction) was greater than
200 mg/L (measured), and 470 mg/L for
fish (based on QSAR) (Refs. 3 and 24).

Based on the limited number of
laboratory studies conducted to date,
the terrestrial toxicity of acetonitrile is
low. No published experimental data
are available for evaluating its
bioaccummulation. Log
bioconcentration factors for acetonitrile
estimated using Lyman regression
equations were —1.81 to 0.6 indicating
no potential bioaccumulation (Refs. 3
and 25).

As a VOC, acetonitrile contributes to
the formation of ozone in the
environment. As EPA has previously
stated (Ref. 23), ozone’s effects on green
plants include injury to foliage,
reductions in growth, losses in yield,
alterations in reproductive capacity, and
alterations in susceptibility to pests and
pathogens. Based on known
interrelationships of different
components of ecosystems, such effects,
if of sufficient magnitude, may
potentially lead to irreversible changes
of sweeping nature to ecosystems.

D. Acute Exposure Assessment

Based on the results of animal studies,
there are concerns for acute health
effects associated with exposure to
acetonitrile. Thus, pursuant to EPCRA
section 313(d)(2)(A), EPA performed
exposure assessments to determine
whether acute health effects from
acetonitrile would occur at
concentrations reasonably likely to exist
beyond the facility site boundaries as a
result of continuous, or frequently
recurring, releases. EPA’s Toxic Release
Inventory (TRI) release data were used
to estimate acetonitrile exposures to the
general population near the release
sites. The fugitive emissions to air were
the largest contributors to these
exposures. Potential exposures due to
water releases were also estimated.

1. Ambient air exposure assessment.
Acetonitrile releases reported to TRI for
1995 and 1996 were used for the
exposure assessment. Significant
changes occurred between 1995 and
1996 with a greater than 50 percent
increase in releases of acetonitrile
occurring at the highest air releasing
site. Short-term (acute exposure) air

concentrations were estimated using the
SCREEN3 and ISCST3 models. Among
the ten top sites chosen for modeling, a
plant in Memphis, Tennessee had the
highest air releases for both 1995 and
1996, dominated by fugitive air releases.
Using the SCREEN3 model, the
estimated air concentrations of
acetonitrile beyond facility site
boundaries at sites with fugitive air
emissions greater than 10,000 kilograms
per year (kg/year) for 1995 and 1996
ranged from 4 to 36 milligrams per
cubic meter (mg/m3) (2.4 to 22 ppm) for
1 hour, and 1 to 14 mg/m3 (0.9to 8
ppm) for 24 hours, respectively.

Based on the 1995 data and the
ISCST3 model, the 1 and 24 hours short-
term (acute exposure) acetonitrile
concentrations in air, at 100 meters
distance from the source center of
highest release, in the direction of
highest concentration, are 16 and 2.3
mg/m3 (or 9.52 and 1.37 ppm),
respectively. Under the same model
scenario, the 1996 data gave an
estimated 23 and 3.3 mg/ms3 (or 13.5 and
2.0 ppm) of acetonitrile concentrations
in air for the 1 and 24 hour short-term
exposure, respectively. Other air
concentrations of acetonitrile for ten top
facilities were also modeled and the
estimated data are summarized in the
General Sciences Corporation (GSC)
modeling support for exposure
assessment of acetonitrile (Ref. 26). The
highest estimates were at those facilities
with boundaries of approximately ¥4
mile (400 meters) from the site center or
less (Refs. 4 and 26).

The short-term air modeling was
intended to represent acute exposure
scenarios for populations spending time
in the surroundings of facilities, outside
site boundaries, but not necessarily
resident. However, the results should be
considered “‘what-if” rather than
established as high end, because of
factors such as variability in
meteorology, and uncertainties in
release quantities and durations. It is
important to recognize that the ambient
air concentration estimates use the
assumption that releases continue over
365 days per year, 24 hours per day at
a constant rate. If annual releases
occurred over shorter time periods, the
corresponding short-term
concentrations would be higher than
those presented in the exposure
assessment report. For example, if a
facility releases approximately 10,000
kilograms of fugitive air releases per
year over 30 days per year rather than
365 days per year, then the upper limit
of the screening range would exceed 40
mg/m3, exceeding the value (36 mg/m3)
shown for the highest release of more
than 200,000 pounds per year. The
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concentrations estimated show a
screening range (using SCREEN3 model
at a distance of 100 meters from the
source center) and provide key results
for selected sites. The data also shows
maximum results beyond facility
boundaries, using distances from site
centers indicated by site layouts in the
industry report (Refs. 4 and 27). These
estimated values of acetonitrile in air
are well below those concentration
levels that produced acute effects in
animal studies.

2. Drinking water exposure
assessment. Both direct and indirect
releases to water were modeled using
river reach harmonic mean flows for
long-term and low flow data for short
term. The REACHSCAN model was
used to estimate the contamination of
acetonitrile at drinking water utility
intakes downstream from facilities
releasing to water or making offsite
transfers to waste-water treatment
facilities. While some locations have
low to mid parts per billion (ppb) levels,
few intake locations of drinking water
utilities have levels above 1 ppb (1
microgram per liter). Based on 1995 TRI
water release data, the highest exposure
potential with drinking water intakes
downstream were found for an indirect
discharger in Pennsylvania, with annual
concentration of 100 ppb and the short-
term concentration of 350 ppb.
However, that facility changed reporting
from “‘transfers to publicly owned
treatment works (POTWSs)"’ to “‘other
offsite transfers’ for 1996; several other
facilities also reduced or ended water
releases or transfers to POTWs for 1996.
The highest drinking water utility intake
level found using 1996 TRI data was
approximately 2 ppb for low flow
conditions, and 0.7 ppb for typical
conditions (downstream from a facility
in Rock Hill, South Carolina). Several
fresh-water locations without verified
drinking water intakes have mid ppb
(e.g., 200 ppb) estimated levels (Ref. 4).

Some potential drinking water
situations have not been quantified due
to lack of data. For example, offsite
transfers to POTWs include several sites
in Puerto Rico, for which surface water
data have not been retrieved.
Underground injection wells also may
form sources of contamination to
drinking water wells in ground water, in
the event of containment failure (Ref. 4).
Atmospheric deposition of acetonitrile
can also contribute to surface water
contamination near facilities releasing
to air (Ref. 4).

3. Exposure evaluation. EPA’s
exposure assessment attempted to
determine whether, as a result of
releases from EPCRA section 313
covered facilities, acetonitrile is known

to cause or can reasonably be
anticipated to cause significant adverse
acute human health effects at
concentration levels that are reasonably
likely to exist beyond facility site
boundaries as a result of continuous or
frequently recurring releases. The
modeling used released data reported
under EPCRA section 313 and included
both conservative and non-conservative
assumptions concerning releases and
facility site information. Non-
conservative assumptions included the
assumption that EPCRA section 313
reported releases are spread over 365
days per year and 24 hours per day.
Given a shorter release period,
estimated exposures could be
significantly higher. Under the
conditions modeled here EPA believes it
is unlikely that concentrations of
acetonitrile sufficient to cause acute
toxicity will exist beyond a facility’s
boundaries as a result of continuous, or
frequently reoccurring, releases. This is
because the exposure concentrations
that resulted from the modeling (9.52
and 1.37 ppm) are below the
concentrations that have caused acute
toxicity in laboratory animals (500
ppm).

V. Summary of Technical Review

There is sufficient evidence to
support a high level of concern for
potential neurotoxicity and death
following repeated exposure to
acetonitrile. This comes from several
lines of evidence. In repeated dose
(subchronic) inhalation experiments in
monkeys, neurological signs of toxicity
(brain hemorrhages, hyper-excitability,
and over-extension reflexes) and death
were observed at concentrations of
acetonitrile at or near 350 ppm
(approximately 30 mg/kg/day). For
effects seen in both the monkey and
rabbit studies, the neurotoxicity risk
assessment guidelines recommend that
these endpoints be included as
examples of possible indicators of an
adverse neurotoxic effect (Ref. 28).
Structural or neuropathological
endpoints could include hemorrhage in
nerve tissue. Neurological endpoints
could include increases or decreases in
motor activity and changes in motor
coordination. When pregnant rabbits
were exposed to the same amount of
acetonitrile during gestation, signs of
neurotoxicity (including ataxia (muscle
incoordination), decreased motor
activity, bradypnea (abnormally slow
breathing), dyspnea (labored or difficult
breathing), and impaired or lost righting
reflex) and an increased incidence of
maternal mortality were also observed.
These effects are consistent with acute
inhalation exposures to high

concentrations of acetonitrile in humans
in which the central nervous system is
widely affected (exhibiting signs of
salivation, nausea, vomiting, anxiety,
confusion, hyperpnea, dyspnea, rapid
pulse, unconsciousness, and
convulsions followed by death from
respiratory failure). The neurological
effects seen in the developmental and
acute studies provide supplemental
support for the determination that
acetonitrile can reasonably be
anticipated to cause chronic
neurotoxicity. These results are also
consistent with those effects seen with
inorganic cyanide and other aliphatic
nitriles exposures, suggesting that the
toxic effects of acetonitrile may be
correlated with the metabolic release of
cyanide.

Acetonitrile is currently considered a
VOC and, as such, it contributes to the
formation of tropospheric ozone which,
as EPA has previously determined, can
cause significant adverse effects to
human health and the environment (Ref.
23).

)The main effects of acetonitrile
reported in humans (from accidental
poisoning) are likely due to acute
inhalation exposures to high
concentrations. Based on the results of
animal studies, there are concerns for
acute health effects associated with
exposure to acetonitrile. However, based
on EPA’s exposure assessment, it is
unlikely that concentrations of
acetonitrile, sufficient to cause acute
toxicity, will exist beyond a facility’s
boundaries as a result of continuous, or
frequently recurring, releases. There is
not sufficient information to support a
concern for carcinogenicity,
mutagenicity, or reproductive toxicity.
The case for developmental toxicity is
weak. Some studies in rats produced no
signs of developmental toxicity even in
the presence of maternal toxicity. Other
studies exhibited signs of
developmental toxicity, however, in the
presence of extreme maternal mortality.
There is uncertainty regarding the
biological significance of the increases
in relative liver weight, hepatic
vacuolization, and some of the
immunological changes observed after
subchronic exposure since these effects
were not seen following chronic dosing.
It is possible that the lack of observed
effects could be, however, the result of
lower chronic exposure levels.
Acetonitrile is of low concern with
respect to direct ecotoxicity based on
measured data and QSAR analysis.

V1. Rationale for Denial

EPA is denying the petition submitted
by BP and GNICC to delete acetonitrile
from the EPCRA section 313 list of toxic
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chemicals. This denial is based on
EPA’s conclusion that acetonitrile can
reasonably be anticipated to cause
serious or irreversible chronic health
effects in humans, including
neurotoxicity and death. Chronic health
effects may result after acute,
subchronic, or chronic exposures. EPA
determines whether an effect is best
considered to be chronic by looking at

a number of factors, among which is the
length of time it takes for the effect to
manifest and the extent to which it
persists after exposure to the toxicant
ends. Acute or subchronic exposure to
acetonitrile can produce serious and
irreversible health effects, including
brain hemorrhages and death. In
addition, acute or subchronic exposure
to acetonitrile produce the following
serious health effects: Hyper-
excitability, over-extension reflexes,
ataxia (muscle incoordination),
decreased motor activity, bradypnea
(abnormally slow breathing), dyspnea
(labored or difficult breathing), and
impaired or lost righting reflex. Many of
these effects (e.g., over-extension
reflexes and hyper excitability) manifest
toward the end of the exposure period
and are thus considered chronic effects.
Data from animal studies indicate that
neurotoxicity and death can occur at the
relatively low dose of approximately 30
mg/kg/day. Based on these data, EPA
considers acetonitrile to have
moderately high to high chronic
toxicity. Therefore, EPA has concluded
that acetonitrile meets the listing criteria
of EPCRA section 313 (d)(2)(B).

EPA has concluded that acetonitrile
meets the listing criteria of EPCRA
section 313(d)(2)(B) and (d)(2)(C) due to
it contributing to the formation of
ozone. EPA has concluded that VOCs,
such as acetonitrile, contribute to the
formation of tropospheric ozone which
is known to cause significant adverse
effects to human health and the
environment. EPA has previously stated
that ozone meets the listing criteria of
EPCRA section 313(d)(2)(B) and
(d)(2)(C) (59 FR 61432, November 30,
1994). EPA has stated in prior Federal
Register notices (54 FR 4072, January
27,1989; 54 FR 10668, March 15, 1989;
59 FR 49888, September 30, 1994; 60 FR
31643, June 16, 1995; and 63 FR 15195,
March 30, 1998) that, because VOCs
contribute to the formation of
tropospheric ozone, they meet the
criteria for listing under EPCRA section
313. EPA has also stated (54 FR 4072,
January 27, 1989 and 54 FR 10668,
March 15, 1989) that while it is not
EPA’s intention to include all VOC
chemicals on the EPCRA section 313
list, those VOCs whose volume of use or

emissions are large enough to raise
substantial VOC concerns would be
retained on the EPCRA section 313 list.
Acetonitrile is a VOC with a high
production volume, and therefore, EPA
has determined that acetonitrile should
remain on the EPCRA section 313 list of
toxic chemicals. In EPA’s most recent
petition denial based on VOC concerns
(63 FR 15195, March 30, 1998), the
Agency provided further explanation
concerning its rationale for determining
that indirect effects, such as those
caused by VOCs, meet the EPCRA
section 313 listing criteria.

Because EPA believes that acetonitrile
has moderately high to high chronic
toxicity, EPA does not believe that an
exposure assessment is appropriate for
determining whether acetonitrile meets
the criteria of EPCRA section
313(d)(2)(B). This determination is
consistent with EPA’s published
statement clarifying its interpretation of
the section 313(d)(2) and (d)(3) criteria
for modifying the section 313 list of
toxic chemicals (59 FR 61432,
November 30, 1994).

As mentioned under Unit Ill. of this
preamble, the petitioner’s have
submitted a petition to EPA’s OAR to
add acetonitrile to the list of negligibly
photoreactive chemicals under 40 CFR
51.100(s)(1). Chemicals that appear on
this list are excluded from EPA’s
definition of a VOC, since they have
been determined to have a negligible
contribution to tropospheric ozone
formation. OAR’s initial review of the
petition indicates that acetonitrile may
be a negligibly photoreactive chemical
(Ref. 29). If OAR’s initial assessment is
confirmed and a rule is issued that adds
acetonitrile to the list of negligibly
photoreactive chemicals under 40 CFR
51.100(s)(1), then any concerns based
solely on acetonitrile being listed as a
VOC would no longer be a basis for
listing acetonitrile under EPCRA section
313. However, since EPA has also
concluded that acetonitrile meets the
EPCRA section 313 criteria for listing
based on concerns for chronic
neurotoxicity, EPA’s decision to deny
the petition to delete acetonitrile from
the EPCRA section 313 list of toxic
chemicals would not be affected by a
change in acetonitrile’s status as a VOC.
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National Highway Traffic Safety
Administration

49 CFR Part 571

[DOT Docket No. NHTSA-99-5157]
RIN 2127-AHO03

Federal Motor Vehicle Safety

Standards; Bus Emergency Exits and
Window Retention and Release

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, NHTSA
proposes to amend the Federal Motor
Vehicle Safety Standard on bus
emergency exits and window retention
and release by regulating the location of
the anchorages for wheelchair
securement devices. NHTSA is issuing
this proposal to ensure that wheelchair
securement anchorages and devices
cannot be installed, and wheelchairs
cannot be secured, in locations where
they will block access to any exit
needed for school bus evacuation in the
event of an emergency. This proposal
applies to school buses in which
wheelchair positions are provided.
Nothing in this rulemaking would
require that wheelchair positions be
provided.

DATES: You should submit your
comments early enough to ensure that
Docket Management receives them not
later than May 4, 1999.

ADDRESSES: You should mention the
docket number of this document in your
comments and submit your comments
in writing to: Docket Management,
Room PL-401, 400 Seventh Street, S.W.,
Washington, D.C., 20590.

You may call the Docket at 202—366—
9324. You may visit the Docket from
10:00 a.m. to 5:00 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Mr.
Charles Hott, Office of Crashworthiness
Standards at (202) 366-0247. His FAX
number is (202) 493-2739.

For legal issues, you may call Ms.
Dorothy Nakama, Office of the Chief
Counsel at (202) 366—2992. Her FAX
number is (202) 366—-3820.

You may send mail to both of these
officials at National Highway Traffic
Safety Administration, 400 Seventh St.,
S.W., Washington, D.C., 20590.
SUPPLEMENTARY INFORMATION:

Background

NHTSA has long recognized the safety
need for school buses to provide means
for readily accessible emergency egress
in the event of a crash or other
emergency. The agency addressed this
safety need by issuing Safety Standard
No. 217, Bus Emergency Exits and
Window Retention Release (49 CFR
Section 571.217). Standard No. 217
includes emergency exit requirements
for school buses. The standard requires
that all new school buses have either (1)
one rear emergency door, or (2) one
emergency door that is located on the
vehicle’s left side, in the rear half of the
bus passenger compartment, and that is
hinged on its forward side and one
push-out rear window. (See S5.2.3.1)

As a result of incidents like the 1988
Carrollton, Kentucky, tragedy, in which
27 persons died in a school bus fire
following a crash, NHTSA amended
Standard No. 217 (November 2, 1992, 57
FR 49413) by revising the minimum
requirements for school bus emergency
exits, requiring additional emergency
exit doors on school buses, and
improving access to school bus
emergency doors. In the final rule, the
agency stated that the preferred method
of providing access to side emergency
exit doors was through creating a
dedicated aisle, and thus, S5.4.2.1(2)
and Figures 5B and 5C were added to
the standard to require a 30 centimeter
(12 inch) wide aisle to provide access to
side emergency exit doors.

In a final rule published on January
15, 1993 (58 FR 4586), NHTSA amended



Federal Register/Vol. 64, No. 43/Friday, March 5, 1999/Proposed Rules

10605

Standard No. 222, School bus passenger
seating and crash protection (49 CFR
Section 571.222) by promulgating
minimum safety requirements for school
buses designed to transport persons in
wheelchairs. Wheelchair securement
devices and occupant restraint systems
provided in these school buses must
meet specified performance
requirements. One requirement is that
the wheelchair securement anchorages
at each wheelchair securement location
must be situated so that a wheelchair
can be secured in a forward-facing
position. Another is that wheelchair
securement devices must secure
wheelchairs at two points on the front
of each wheelchair and two points on
the rear (see S5.4.1.2). The amendments
to Standard No. 222 did not address the
location of wheelchair securement
anchorages within the school bus itself.

In April 1996, the State of New York’s
Department of Transportation (NYDOT)
asked whether wheelchair positions
must meet the clearance specifications
in S5.4.2.1 (School bus emergency exit
opening) of Standard No. 217.
According to NYDOT, some school
districts in New York have requested to
purchase school buses whose
wheelchair anchorages are placed in
front of emergency exits. This is done
apparently to maximize the number of
seating positions on the school bus. The
alternative would be to remove school
bus seats to make room for the
anchorages. Use of these wheelchair
anchorages may result in wheelchairs
being placed so as to block the aisle to
the emergency exit. New York’s
regulations do not prohibit a school bus
emergency exit from being blocked with
a wheelchair while the bus is in motion.
NYDOT officials provided schematics
from three different bus manufacturers
showing wheelchair anchorages placed
in front of emergency exits.

The agency has interpreted the
existing requirements in Standard No.
217 to permit wheelchair anchorages
adjacent to emergency exits. In response
to a letter from Thomas Built Buses
asking if it would be a violation of
Standard No. 217 to place a wheelchair
anchorage within the clearance area
specified by S5.4.2.1 for the rear
emergency exit door, the agency stated,
in a letter of October 28, 1977, that:

NHTSA will measure the opening using
the prescribed parallelepiped device as the
vehicle is constructed in its unloaded
condition. Since the wheelchair would not be
present when the vehicle was in its unloaded
condition, your location of the wheelchair
would not violate the standard.

While this interpretation is consistent
with other interpretations discussing the
conditions under which NHTSA will

conduct compliance tests, NHTSA is
concerned that it could lead to safety
problems.

Access to Side Door Emergency Exits
and Rear Door Emergency Exits

Since the initial adoption of the
school bus standards, NHTSA has
conducted rulemaking on two separate
occasions to ensure the availability and
accessibility of school bus exits.

Rear Emergency Exit Door

Access to the rear emergency exit
door was established in a final rule of
January 27, 1976 (41 FR 3871). The rule
established a 45 inch x 25 inch x 12
inch (1143 mm x 610 mm x 305 mm)
space in the rear emergency exit door
for school buses with a gross vehicle
weight rating over 4536 kg (10,000 Ib.).

Side Emergency Exit Doors

Side door emergency access
requirements were established in a final
rule of November 2, 1992 (57 FR 49413).
In specifying a minimum dedicated
aisle of at least 30 cm, the rule
prohibited the placement of any seats
within the aisle unless the seats have
bottoms that automatically flip up when
unoccupied and assume a vertical
position outside the aisle.

In the March 15, 1991 NPRM (56 FR
11153) that preceded the November
1992 final rule, NHTSA had considered
establishing for side doors a partially
dedicated aisle similar to that for rear
emergency exit doors. It would have
created a partially dedicated aisle by
requiring the unobstructed passage of a
parallelepiped of identical size (45 inch
X 25 inch x 12 inch) (1143 mm x 610
mm x 305 mm) as the rear door opening
12 inches (305 mm) into the passenger
compartment. NHTSA recognized that
the 1143 mm x 610 mm x 305 mm
alternative would have improved access
to the side emergency exit door, but
would eliminate two seating positions,
one next to the side door, and the one
immediately behind that position.
Further, under Standard No. 222,
School bus passenger seating and crash
protection, it would have been
necessary to provide a barrier in front of
the first seating position located next to
the side of the bus and to the rear of the
side door. NHTSA expressed its belief
that the cost of implementing the 1143
mm x 610 mm x 305 mm parallelepiped
option would be ‘““‘considerable.” (56 FR
at 11160) Although some public
commenters supported adopting the
option for the side emergency exit door,
the agency decided not to adopt it,
concluding that “there is not sufficient
justification or experience to require
dedicated aisles.” (57 FR at 49419).

Safety Need; Proposal

Although the agency conceded in its
1977 interpretation that the standard
would permit a wheelchair anchorage to
be located in an exit, it had not expected
that anchorages would actually be
installed in this way. The rules on rear
and side exits established that such
exits are essential to the safety of bus
occupants. The information supplied by
NYDOT suggests that an amendment to
Standard No. 217 is necessary to ensure
that wheelchairs cannot be secured in a
way that defeats the purpose of the exit
requirements.

NHTSA is accordingly proposing to
amend Standard No. 217 to prohibit the
placement of wheelchair securement
anchorages in the aisle of an emergency
exit.1 In addition, for any side
emergency exit door, NHTSA proposes
to prohibit placement of any anchorage
within 685 mm (25 inches) on either
side from the center of the school bus
aisle. This aspect of NHTSA’s proposal
for side emergency exits is intended to
prevent the placement of anchorages at
locations where they could be used to
secure a wheelchair directly in front of
the emergency exit. NHTSA is
concerned that persons in wheelchairs
may be injured by persons evacuating
the bus. Together, these prohibitions
would prevent wheelchair securement
anchorages and devices from being
installed, and wheelchairs from being
secured, in a location where they would
block access to an emergency exit.

As an alternative to an anchorage
location requirement, NHTSA is
requesting comments on whether an
information requirement would achieve
the same result. Rather than proposing
a broad prohibition against installing
any wheelchair securement anchorages
in a zone on either side of an exit,
NHTSA'’s goals might be achieved by
labels. Possible regulatory text for the
warning to be placed next to each
emergency exit is set forth below:

WARNING: It is unsafe to secure a
wheelchair in a location where the
wheelchair blocks the aisle to an exit.

NHTSA notes that the proposed
changes in this notice of proposed
rulemaking would only apply to those
school buses in which wheelchair
securement locations are provided.
Nothing in this proposal would require
that a school bus have a wheelchair
securement location or that a
manufacturer provide a wheelchair
securement location on a school bus.

1NHTSA notes that since it can regulate only how
new school buses are manufactured, and not how
school buses are used, it cannot take the approach
of proposing to specify where school bus operators
place wheelchairs in a school bus.
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This proposal does not apply to
wheelchair lift doors that are not
considered emergency exits.

NHTSA seeks public comment—

1. On the extent to which school
buses have been or are being designed
so that wheelchairs can be secured so as
to hinder access to any emergency exit.

2. On whether the proposed
regulatory language would achieve the
desired result of preventing wheelchair
securement anchorages and devices and
wheelchairs from being positioned so
that they block access to the emergency
exit.

3. On whether the proposed
regulatory language could be more
narrowly crafted so that, for instance, it
would not prohibit wheelchair
securement anchorages from being
installed just forward of a side
emergency exit if the wheelchair
securement devices attached to those
anchorages could be used only for the
purpose of installing a wheelchair
forward of those anchorages, and thus
forward of the exit aisle as well. An
example of such language is set forth
below:

“A school bus shall not have a
wheelchair securement device that can
be used, in combination with other
wheelchair securement devices installed
in the bus, to secure a wheelchair so
that any portion of the wheelchair is
located within the area defined—

(a) on the front side, by a transverse
vertical plane tangent to the front edge
of a side exit door,

(b) on the back side, by a transverse
vertical plane tangent to the rear edge of
that door,

(c) on the outboard side, by the plane
of the doorway opening, and

(d) on the inboard side, by a
longitudinal vertical plane passing
through the longitudinal centerline of
the bus.”

4. On the extent to which seating
capacity (both wheelchair and non-
wheelchair) would be reduced in any
school buses produced in the future if
this proposal were made final.

5. Whether the need for safety would
be met if, in lieu of the restrictions on
wheelchair anchorages proposed in this
NPRM, NHTSA were to require placing
labels on schoolbuses with wheelchair
locations that state it is unsafe to use a
wheelchair securement device to secure
a wheelchair in a location where the
wheelchair blocks the aisle to an exit.
Would the possibility of tort actions
based on those labels effectively
discourage the securing of wheelchairs
in emergency exit aisles?

6. Should NHTSA both require a
warning label and prohibit the
installation of wheelchair securement

devices that make it possible to secure
wheelchair in an area where it will
block access to an emergency exit?

7. NHTSA seeks comment on whether
these requirements should apply to all
buses. If so, how can this be
incorporated into the regulatory text?
NHTSA is not aware of any other bus
types that are manufactured with
devices designed to secure wheelchairs
that will block access to an emergency
exit.

In addition to the above, the agency
is also proposing to amend the
regulatory text in S5.4.2.1(a)(1) to clarify
that the bottom parallelepiped is to fit
entirely within the door of the school
bus. The current language specifies that
the parallelepiped be in contact with the
school bus floor at all times. Previous
agency interpretations have indicated
that this means that the rearmost surface
of the parallelepiped be tangent to the
plane of the rear emergency door
opening.

Leadtime

NHTSA proposes that the proposed
amendments, if made final, would take
effect one year after the publication of
the final rule. NHTSA believes one year
is enough lead time for industry to make
any necessary change. Manufacturers of
school buses with wheelchair positions
would be given the option of complying
immediately with the new
requirements. If this proposal were
made final, NHTSA would encourage
manufacturers to comply as soon as
possible.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, ‘‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rule is not considered
a significant regulatory action under
section 3(f) of the Executive Order
12866. Consequently, it was not
reviewed by the Office of Management
and Budget. This rulemaking document
was not reviewed by the Office of
Management and Budget under E.O.
12866, ‘“‘Regulatory Planning and
Review.” The rulemaking action is also
not considered to be significant under
the Department’s Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979).

For the following reasons, NHTSA
believes that this proposal, if made
final, would not have any cost effect on
school bus manufacturers. When it
amended Standard No. 222 to specify
requirements for wheelchair securement
anchorages and devices, NHTSA never
envisioned that the anchorages would
be placed so that wheelchair securement
anchorages and devices or secured
wheelchairs would block access to any
exit. In analyzing the potential impacts
of that rulemaking, NHTSA anticipated
that vehicle manufacturers would, if
necessary, remove seats to make room
for securing wheelchairs in a forward-
facing position and that, if necessary,
additional buses would be purchased to
offset the lost seating capacity. To the
extent that vehicle manufacturers have
not removed any seats and have instead
installed wheelchair securement
anchorages and devices in locations
where the securing of wheelchairs will
result in the blocking of exits, the
agency overestimated the costs of that
earlier rulemaking. If securement
devices were being so installed, the
impacts of adopting the amendments
proposed in this notice would be to
conform vehicle manufacturer practices
to the assumptions made in the analysis
of that earlier rulemaking.

Because the economic impacts of this
proposal are so minimal, no further
regulatory evaluation is necessary.

Executive Order 12612

We have analyzed this proposal in
accordance with Executive Order 12612
(““Federalism’). We have determined
that this proposal does not have
sufficient Federalism impacts to warrant
the preparation of a federalism
assessment.
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Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(2) is determined to be *“‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

This rule is not subject to the
Executive Order because it is not
economically significant as defined in
E.O. 12866. It does involve decisions
based on health risks that
disproportionately affect children on
schoolbuses. However, this rulemaking
serves to reduce, rather than increase,
that risk.

Executive Order 12778

Pursuant to Executive Order 12778,
“Civil Justice Reform,” we have
considered whether this proposed rule
would have any retroactive effect. We
conclude that it would not have such an
effect. Under 49 U.S.C. 30103, whenever
a Federal motor vehicle safety standard
is in effect, a State may not adopt or
maintain a safety standard applicable to
the same aspect of performance which
is not identical to the Federal standard,
except to the extent that the state
requirement imposes a higher level of
performance and applies only to
vehicles procured for the State’s use. 49
U.S.C. 30161 sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will

not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

The Administrator has considered the
effects of this rulemaking action under
the Regulatory Flexibility Act (5 U.S.C.
§601 et seq.) and certifies that this
proposal would not have a significant
economic impact on a substantial
number of small entities. The rationale
for this certification is that, as noted
immediately above, NHTSA is not
aware that any school bus manufacturer,
or any small school bus manufacturer, is
presently manufacturing school buses
with wheelchair securement anchorages
or devices that may result in blocking
access to an emergency exit, or that any
small school or school district has
school buses with wheelchair
securement anchorages or devices that
may result in blocking access to an
emergency door. Accordingly, the
agency believes that this proposal
would not affect the costs of the
manufacturers of school buses
considered to be small business entities.
A small manufacturer could meet the
new requirements by placing a
wheelchair securement anchorage or
device in a location other than in an exit
aisle. Changing the placement of a
wheelchair securement anchorage or
device in this fashion might necessitate
the removal of a seat in some cases. In
those instances, there would be a small
net loss of passenger capacity.

The Regulatory Flexibility Act does
not, therefore, require a regulatory
flexibility analysis.

National Environmental Policy Act

We have analyzed this proposal for
the purposes of the National
Environmental Policy Act and
determined that it would not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This proposal does not propose
any new information collection
requirements. If we issue a final rule
that requires a label, we will obtain the
necessary clearance under the PRA.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs us to use voluntary consensus
standards in our regulatory activities
unless doing so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs us to provide Congress,
through OMB, explanations when we
decide not to use available and
applicable voluntary consensus
standards.

After conducting a search of available
sources, we have determined that there
are no available and applicable
voluntary consensus standards that we
can use in this notice of proposed
rulemaking. We have searched the
SAE’s Recommended Practices
applicable to buses, and have found no
standards prohibiting placement of
wheelchairs in front of emergency exit
doors. We have also reviewed the
National Standards for School Buses
and School Bus Operations (NSSBSBO)
(1995 Revised Edition). The NSSBSBO
includes a subsection under **Standards
for Specially Equipped School Buses™
called ““Securement and Restraint
System for Wheelchair/Mobility Aid
and Occupant.” Paragraph 1.k. of this
provision (on page 61) states: “The
securement and restraint system shall be
located and installed such that when an
occupied wheelchair/mobility aid is
secured, it does not block access to the
lift door.” Since this provision does not
address blocking access to an emergency
exit, we have decided not to use it in the
rulemaking at issue.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a NHTSA
rule for which a written statement is
needed, section 205 of the UMRA
generally requires us to identify and
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consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows us to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if we
publish with the final rule an
explanation why that alternative was
not adopted.

This proposal would not result in
costs of $100 million or more to either
State, local, or tribal governments, in the
aggregate, or to the private sector. Thus,
this proposal is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Comments

How do | Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

How Can | Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How do | Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How Can | Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “‘search.”

3. On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA-
1998-1234,” you would type “1234.”
After typing the docket number, click on
‘“‘search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. However, since the

comments are imaged documents,
instead of word processing documents,
the downloaded comments are not word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, it is
proposed that the Federal Motor Vehicle
Safety Standards (49 CFR Part 571), be
amended as set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

§571.217 [Amended]

2. Section 571.217 would be amended
by adding in S4, in alphabetical order,
the definitions of “wheelchair”,
“wheelchair securement anchorage”,
and “wheelchair securement device” ,
by revising S5.4.2.1(a)(1) and by adding
S5.4.3 to read as follows:

§571.217 Standard No. 217; Bus
emergency exits and window retention and
release.

* * * * *

84 * X *

Wheelchair means a wheeled seat
frame for the support and conveyance of
a physically disabled person, comprised
of at least a frame, seat, and wheels.

Wheelchair securement anchorage
means the provision for transferring
wheelchair securement device loads to
the vehicle structure.

Wheelchair securement device means
a strap, webbing or other device used for
securing a wheelchair to the school bus,
including all necessary buckles and
other fasteners.

* * * * *
S5421* * *

(1) In the case of a rear emergency exit
door, an opening large enough to permit
unobstructed passage into the bus of a
rectangular parallelepiped 1143
millimeters high, 610 millimeters wide,
and 305 millimeters deep, keeping the
1143 millimeter dimension vertical, the
610 millimeters dimension parallel to
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the opening, and the lower surface in
contact with the floor of the bus at all
times, until the rear most surface of the
parallelepiped is tangent to the plane of
the door; and

* * * * *

S5.4.3 No portion of a wheelchair
securement anchorage shall be located
in a schoolbus such that:

(1) In the case of side emergency exit
doors, any portion of the wheelchair
securement anchorage is within the area

bounded by 435 mm (17 inches) forward
and rearward of the center of the side
emergency exit door aisle, as shown in
Figure 6A.

(2) In the case of rear emergency exit
doors, any portion of the wheelchair
securement anchorage is within the
space bounded by a rectangular
parallelepiped that is 1143 mm high,
610 mm wide, and 305 mm deep and
that is placed anywhere in the door
opening, keeping the 1143 mm

dimension vertical, 610 mm dimension
parallel to the opening, the lower
surface in contact with the floor of the
bus, and the rearmost surface tangent to
the plane of the door opening, as shown
in Figure 6B.

* * * * *

3. Section 571.217 would be amended
by adding after Figure 5C, Figure 6A
and Figure 6B, to read as follows:

BILLING CODE 4910-59-P
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Issued: March 2, 1999.

L. Robert Shelton,

Associate Administrator for Safety

Performance Standards.

[FR Doc. 99-5510 Filed 3-4-99; 8:45 am]

BILLING CODE 4910-59-C
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 022599A]
RIN 0648-AL 84

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Essential
Fish Habitat (EFH) for Species in the
South Atlantic; Comprehensive
Amendment to the Fishery
Management Plans of the South
Atlantic Region

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of a
comprehensive amendment to fishery
management plans for the South
Atlantic Region; request for comments.

SUMMARY: NMFS announces that the
South Atlantic Fishery Management
Council (Council) has submitted a
Comprehensive Amendment to the
Fishery Management Plans (FMPs) of
the South Atlantic (Comprehensive
Amendment) for review, approval, and
implementation by NMFS. This
Comprehensive Amendment would
identify and describe Essential Fish
Habitat (EFH) and habitat areas of
particular concern (HAPC) for species
under management by the Council, and
would establish management measures
designed to protect and conserve EFH.
The Council also prepared a Habitat
Plan for the South Atlantic Region
(Habitat Plan), which serves as a source
document for describing EFH. Written
comments are requested from the
public.

DATES: Written comments must be
received on or before May 4, 1999.

ADDRESSES: Comments must be mailed
to the Southeast Regional Office, NMFS,
9721 Executive Center Drive N., St.
Petersburg, FL 33702.

Requests for copies of the Habitat Plan
and the Comprehensive Amendment,
which includes a final Environmental
Assessment/Supplemental
Environmental Impact Statement, a
Regulatory Impact Review, and a Social
Impact Assessment/Fishery Impact
Assessment, should be sent to the South
Atlantic Fishery Management Council,
One Southpark Circle, Suite 306,
Charleston, SC 29407-4699; Phone:
843-571-4366; fax: 843—-769-4520.

FOR FURTHER INFORMATION CONTACT:
Michael C. Barnette, NMFS, 727-570-
5305.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), as amended by
the Sustainable Fisheries Act, requires
each Regional Fishery Management
Council (Regional Council) to submit a
FMP or amendment to NMFS for review
and approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
an amendment, immediately publish a
document in the Federal Register
stating that the amendment is available
for public review and comment.

Section 303 of the Magnuson-Stevens
Act (16 U.S.C. 1801 et seq.), as
amended, requires that the Regional
Councils submit, by October 11, 1998,
amendments to their FMPs that identify
and describe EFH, including
identification of adverse impacts from
both fishing and non-fishing activities
on EFH and identification of actions
required to conserve and enhance EFH
for managed species.

NMFS published guidelines to assist
the Regional Councils in the description
and identification of EFH in FMPs,
including identification of adverse
impacts from both fishing and non-
fishing activities on EFH, and
identification of actions required to
conserve and enhance EFH (62 FR
66531, December 19, 1997). The NMFS
guidelines encourage ecosystem
approaches to protecting and conserving
EFH. Identification of ecological roles
(i.e., prey, competitors, trophic links
within foodwebs, and nutrient transfer
between ecosystems) should be
incorporated into EFH
recommendations. The guidelines also
specify that sufficient EFH be protected
and conserved to support sustainable
fisheries and managed species’
contribution to a healthy ecosystem.

The guidelines also encourage the
identification of EFH that is judged to be
particularly important to the long-term
productivity of populations of one or
more managed species or that is
particularly vulnerable to degradation,
as a HAPC. A HAPC may be identified
based on the following criteria: (1) The
importance of the ecological function
provided by the habitat; (2) the extent to
which the habitat is sensitive to human-
induced environmental degradation; (3)
whether and to what extent
development activities are, or will be,
stressing the habitat type; and (4) the
rarity of the habitat type.

The Comprehensive Amendment,
using the Habitat Plan as a source
document, addresses EFH for all species
or species assemblages that are managed
in all seven of the Council’s FMPs and
identifies HAPCs for all managed

species or species assemblages except
golden crab. A summary of the
Comprehensive Amendment follows:

1. EFH is identified and described
based on areas important to each life
stage of all managed species, including
penaeid and rock shrimp (6 species); red
drum; snapper-grouper complex (73
species); coastal migratory pelagics (6
species); golden crab; spiny lobster; and
coral, coral reefs and live/hard bottom
habitat (8 species complexes).

2. EFH is defined in the Magnuson-
Stevens Act as ‘‘those waters and
substrates necessary to fish for
spawning, breeding, feeding, or growth
to maturity.” Based on the ecological
relationships of species and the
relationships between species and their
habitat, the Council has taken an
ecosystem approach in identifying EFH
for managed species and species
assemblages. The general distribution
and geographic limits of EFH are
divided into estuarine inshore habitat
and marine offshore habitat. EFH for the
estuarine inshore component is
subdivided to include estuarine
emergent, estuarine shrub/scrub
(mangroves), seagrass, oyster reef and
shell banks, intertidal flats, palustrine
emergent and forested, aquatic beds,
and the estuarine water column. EFH for
the marine offshore habitat is
subdivided to include live/hard bottom
habitat, coral and coral reefs, artificial/
manmade reefs, sargassum, and the
water column.

3. Threats to EFH from fishing and
nonfishing activities are identified.
Threats from non-fishing activities
include agriculture; silviculture; urban
development; commercial and
industrial development; navigation and
other hydrological alterations;
recreational boating; mineral
exploration, development, extraction,
and transportation; ocean dumping; and
natural events. Threats from fishing
activities include physical alterations
and damage to habitat from gear use and
lost gear.

4. Options to conserve and enhance
EFH are provided, and research needs
are identified, primarily focusing on the
development of a better understanding
of the biological and physical processes
associated with EFH and the impacts
that alterations of EFH have on the
fauna and flora of the EFH.

5. HAPCs are identified and defined
for all managed species or species
assemblages, except golden crab.

The Comprehensive Amendment
contains Amendment 3 to the Shrimp
FMP, Amendment 1 to the Red Drum
FMP, Amendment 10 to the Coastal
Migratory Pelagics FMP, Amendment 1
to the Golden Crab FMP, Amendment 5
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to the Spiny Lobster FMP, and
Amendment 4 to the Coral, Coral Reefs,
and Live/Hard Bottom Habitat FMP.

Amendment 4 contains a proposed
measure to expand the boundaries of the
current Oculina Bank HAPC and to
create two satellite Oculina Bank
HAPCs. In accordance with the
Magnuson-Stevens Act, NMFS is
evaluating the proposed rule for this
measure to determine whether it is
consistent with the EFH Amendment,
the Coral FMP, the Magnuson-Stevens
Act, and other applicable law. If that
determination is affirmative, NMFS will
publish it in the Federal Register for
public review and comment.

Comments received by May 4, 1999,
whether specifically directed to the
Comprehensive Amendment or to the
proposed rule, will be considered by
NMFS in its decision to approve,
disapprove, or partially approve the
Comprehensive Amendment. Comments
received after that date will not be
considered by NMFS in this decision.
All comments received by NMFS on the
Comprehensive Amendment or on the
proposed rule during their respective
comment periods will be summarized
and addressed in the preamble of the
final rule.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 1, 1999.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-5499 Filed 3—-4-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 981229328-8328-01; I.D.
120998C]

RIN 0648—-AK31

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendment 16A

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments.

SUMMARY: NMFS issues this proposed
rule to implement Amendment 16A to
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (FMP). This proposed rule

would prohibit the use of fish traps in
the exclusive economic zone (EEZ) of
the Gulf of Mexico south of 25°03’ N.
lat. after February 7, 2001; prohibit
possession of reef fish exhibiting trap
rash on board a vessel that does not
have a valid fish trap endorsement; and
require fish trap vessel owners or
operators to provide trip initiation and
trip termination reports and comply
with an annual vessel/gear inspection
requirement. In addition, Amendment
16A proposes that NMFS develop a
system design, protocol, and
implementation schedule for a fish trap
vessel monitoring system (VMS). The
intended effects of this rule are to
enhance enforceability of fish trap
measures and conserve and manage the
reef fish resources of the Gulf of Mexico.
DATES: Written comments must be
received on or before April 19, 1999.
ADDRESSES: Comments on the proposed
rule or on the initial regulatory
flexibility analysis (IRFA) must be sent
to Robert Sadler, Southeast Regional
Office, NMFS, 9721 Executive Center
Drive N., St. Petersburg, FL 33702.
Comments regarding the collection-of-
information requirements contained in
this rule must be sent to Edward E.
Burgess, Southeast Regional Office,
NMFS, 9721 Executive Center Drive N.,
St. Petersburg, FL 33702, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503
(Attention: NOAA Desk Officer).
Requests for copies of Amendment
16A, which includes an environmental
assessment, a regulatory impact review
(RIR), and an IRFA, and requests for
copies of a minority report submitted by
two Council members should be sent to
the Gulf of Mexico Fishery Management
Council, Suite 1000, 3018 U.S. Highway
301 North, Tampa, FL, 33619; Phone:
813-228-2815; Fax: 813-225-7015.
FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 727-570-5305.
SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Gulf of Mexico Fishery
Management Council (Council) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Accelerated Area Phaseout of Fish
Traps

A 10-year phaseout of the fish trap
fishery ending February 7, 2007, was
implemented under Amendment 14 (62
FR 13983, March 25, 1997). Amendment
16A proposes a shorter phaseout period

(ending February 7, 2001) for an area in
Federal waters south of Cape Sable, FL
(25.05° N. lat.) at the southernmost
point of the Florida peninsula. This
measure is based on Council concerns
about increased trap fishing pressure,
continuing fish trap violations, and
ineffective fish trap vessel monitoring.
Opponents of fish traps report user
group conflicts and problems with
excessive trap fishing pressure in an
area south of 25.05° N. lat. Law
enforcement agencies reported
continued difficulties in detecting and
monitoring fish trap use and requested
additional fish trap vessel monitoring,
reporting, and inspection requirements
for the entire fish trap fishery.

Testimony to the Council at its March
1998 meeting included allegations of
continuing problems with fish trap gear
in the Florida Keys area since
implementation of the 10-year phaseout.
Several commenters in favor of an
accelerated fish trap phaseout stated
that the continued use of the gear in the
Gulf EEZ of the Florida Keys will
contribute to bycatch problems, user
group conflicts, and illegal trap use in
adjacent state waters. Public testimony
also indicated that deployment of fish
traps in the Gulf EEZ adjacent to the
Florida Keys during the 10-year period
will continue to cause physical habitat
damage to the coral reef community.
Following public testimony, the Council
proposed accelerating the phaseout,
from 10 years to 4 years (ending
February 7, 2001), in the Florida Keys.
Fish trap use would be prohibited in the
designated area after February 7, 2001.

In the area off the Florida Keys, the
accelerated phaseout will negatively
impact those fish trap fishermen who
had anticipated a 10-year phaseout
period and invested in fish trap gear or
endorsements. It would also negatively
impact fish trap fishermen in the
Florida Keys by requiring them to travel
to a point north of 25.05° N. lat. to
deploy their traps. However, the
Council anticipates that an accelerated
fish trap phaseout may reduce fishing
pressure on reef fish in the area south
of 25.05° N. lat.

Proposed Restrictions on the Possession
of Reef Fish

The Council is proposing to prohibit
the possession of reef fish exhibiting the
condition of trap rash (i.e., physical
damage to fish caused by the fish
rubbing or scraping against, running
into, butting, or biting the wire mesh
used to construct wire fish traps) on
vessels without valid fish trap
endorsements. This trap rash
management measure is based on
information that some vessels that land
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reef fish with trap rash do not have
valid fish trap endorsements and
continually deploy fish traps at sea in
violation of the requirement that traps
be returned to port at the end of each
trip. Persons on these vessels do not
possess fish traps on board longer than
the time required to empty the traps
before returning them to the water. As

a result, law enforcement officials
cannot prosecute these fishermen due to
lack of evidence of illegal trap
deployment. In response, the Council
proposed to prohibit the possession of
reef fish exhibiting the condition of trap
rash on board any vessel, except for
vessels possessing a valid fish trap
endorsement, as this condition is prima
facie evidence of illegal trap use. The
Council rejected recommendations for
reef fish trip limits on vessels fishing
stone crab and spiny lobster traps,
because the Council concluded that, by
putting the burden on the fishermen to
prove that they were legal fish trappers
if they possessed reef fish with trap
rash, the trap rash provision would be
more enforceable than reef fish trip
limits. NMFS fishery scientists
conducting research at sea have
detected the trap rash condition on reef
fish remaining in illegally deployed fish
traps. The severity of the trap rash
condition increases with the time a fish
spends in a wire trap. NMFS has
reviewed this information and found no
evidence that trap rash could result
from a source other than fish trap use.
As aresult, illegal fish trap use is
indicated by possession of reef fish with
the trap rash condition aboard vessels
without a fish trap endorsement.

Fish Trap Vessel Monitoring System
(VMS)

The Council considered an electronic
VMS for fish trap vessels as a means to
monitor regulated fish trap vessels and
detect unlawful fish trapping activity.
NMFS currently is evaluating a device
that uses cellular telephone technology
and, in addition to reporting vessel
location, can be configured to sense
various operational aspects of vessels in
a fishery such as engine speed and
operation of fishing gear (e.g., winches).

The VMS costs are estimated in
Amendment 16A to be relatively small
(approximately $1,000 for equipment,
plus $500 installation cost per vessel) in
comparison to the costs of fish trap
operations, including acquiring a fish
trap endorsement. Most fish trappers
who commented on this measure to the
Council supported establishing a VMS
and accepting the associated VMS costs,
if necessary, to allow themselves to
continue trap fishing through February

7, 2007 (the time period established
under Amendment 14 to the FMP).

The Council was unwilling to proceed
with requiring VMS for fish trap vessels
without knowledge of the detailed cost
of the system or confirmation by NMFS
that the system is viable. The Council
has asked NMFS to complete its
evaluation of VMS system purchase/
installation costs and to test systems on
fish trap vessels. Once this evaluation is
complete, NMFS will present the system
design, costs, and implementation
schedule to the Council for its approval
prior to implementation. If the Council
approves the VMS at that time, NMFS
will take the necessary steps to
implement this action, if it is deemed
appropriate.

Additional Fish Trap Vessel Inspection
and Reporting Requirements

Amendment 16A proposes a 1-month
fish trap/vessel inspection period and a
requirement for fish trappers to report
trip initiation and trip termination
times. The inspections will establish a
baseline to assure that all fish trap gear
is in compliance with fish trap
construction and tagging requirements
and that all participants are familiar
with the Federal regulations governing
their fishery.

The proposed rule specifies that each
fish trap vessel owner or operator will
contact NMFS by telephone to schedule
the inspection during an assigned 1-
month period. On the inspection date,
the owner or operator must make all fish
trap gear with attached trap tags and
buoys and all applicable permits
available for inspection at a land-based
site. Vessels must also be made
available for inspection. Vessels may
continue to use fish traps during the 1-
month period until the inspection is
initiated. An owner or operator may
resume fishing upon completion of the
inspection and a determination that all
fish trap gear, permits, and vessels are
in compliance. However, an owner or
operator who fails to comply with the
inspection requirements may not use or
possess fish traps in the Gulf EEZ until
the required inspection or reinspection
has been completed and all fish trap
gear, permits, and vessels are
determined to be in compliance. (See
Changes Proposed by NMFS.)

The proposed rule also requires trip
initiation and termination reports
submitted by telephone, through the use
of a 24—hour toll-free number for each
fishing trip on which a fish trap will be
used or possessed.

Council Minority Report on
Amendment 16A

A minority report signed by two
Council members opposes Amendment
16A and specifically raises concerns on
the accelerated phase out of fish traps
off the Florida Keys. The minority
report contends that Amendment 16A is
inconsistent with several Magnuson-
Stevens Act national standards. Copies
of the minority report may be obtained
from the Council (see ADDRESSES).

Availability of and Comments on
Amendment 16A

Additional background and rationale
for the measures discussed above are
contained in Amendment 16A, the
availability of which was announced in
the Federal Register on December 18,
1998 (63 FR 70093). Written comments
on Amendment 16A were solicited and
must have been received by February
16, 1999, to be considered in the
approval/disapproval decision on
Amendment 16A. Comments received
after that date will not be considered in
the approval/disapproval decision. All
comments received on Amendment 16A
or on this proposed rule during their
respective comment periods will be
addressed in the preamble to the final
rule.

Changes Proposed by NMFS

To improve compliance in the fishery,
the Council proposed a 1-month period
for vessel inspections and user group
education preceding implementation of
the trip initiation and termination
reporting requirements contained in
Amendment 16A. The Council’s
objective is to establish a baseline for
ensuring that all fish trap gear used in
the Gulf of Mexico is in compliance
with fish trap regulations. To achieve
that objective, NMFS is proposing to
implement the vessel inspection and
user group education concept. However,
NMFS finds that the need to monitor
compliance in the fishery will continue
and, therefore, proposes to continue the
inspection and education period on an
annual basis. Because NMFS proposes
that the inspections occur annually,
delaying implementation of the new
reporting requirement is impractical. As
aresult, NMFS also proposes to
implement the trip initiation and trip
termination reporting requirement upon
effectiveness of the final rule.

Pursuant to section 311 of the
Magnuson-Stevens Act, NMFS-
authorized officers possess the authority
to inspect any vessel subject to the
Magnuson-Stevens Act without notice,
at any time. However, for consistency
with the Council’s proposal in



Federal Register/Vol. 64, No. 43/Friday, March 5, 1999/Proposed Rules

10615

Amendment 16A, NMFS is proposing in
this rule to provide advance notice for
the proposed annual inspections. Notice
of annual inspections conducted under
this measure would be through the use
of appointments, as contemplated in
Amendment 16A’s initial inspection.

The amendment states that the
Regional Administrator, Southeast
Region, NMFS (RA) will publish
notification of the 1-month fish trap
inspection period in the Federal
Register. NMFS proposes, in lieu of that
requirement, that the RA provide
written notification to each owner of a
vessel that has a valid fish trap
endorsement. NMFS believes that direct
notification of owners would be more
effective.

NMFS solicits public comment on
these proposed changes.

Classification

At this time, NMFS has not
determined that the amendment that
this rule would implement is consistent
with the national standards of the
Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period on
Amendment 16A.

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

The Council prepared an IRFA, based
on the RIR, that concludes that
Amendment 16A and this proposed
rule, if adopted, would have significant
economic impacts on a substantial
number of small entities. A summary of
the IRFA follows.

The rule is proposed to address fish
trap fishing violations in south Florida
and to provide more effective
monitoring and reporting for all fish
trapping operations. The Magnuson-
Stevens Act provides the legal basis for
the rule, and no duplicative,
overlapping, or conflicting Federal rules
were identified.

It was determined that 86 commercial
fish trapping businesses and an
undetermined number of spiny lobster
and stone crab fishermen, all of which
qualify as small business entities, would
be affected by the rule. Of the 86 fish
trapping businesses, 12 have home ports
in the Keys and can expect a greater
than 5—percent decrease in revenues if
it becomes illegal to use fish traps in the
specified south Florida area in 2 years.
The action that would limit possession
of Gulf reef fish exhibiting trap rash to
those vessels with a fish trap
endorsement is expected to reduce
revenues of some stone crab and spiny
lobster fishermen. All the revenue losses

are characterized as long-term with no
offsetting benefits to the small
businesses identified. All 86 vessels
would incur additional compliance
costs (annualized capital, operating and
reporting costs).

Assuming that a VMS system is
imposed in 1999 through a subsequent
rulemaking, the 86 firms would incur a
capital cost for installation estimated at
$1500 per vessel plus undetermined
annual costs of maintenance and
cellular phone reporting of VMS data.
The 86 firms would incur costs of
reporting before and after each trip
before a VMS system was put into effect
and would also incur costs associated
with having all gear inspected. The
IRFA made no determination regarding
the number of small business entities
that could be forced to cease business
operations if the proposals go into
effect.

Alternatives are identified for the four
proposed actions. In all cases, the status
quo provides the least adverse impact
on small entities, but the status quo was
rejected as being incapable of
addressing the issue of fish trap
violations. The other rejected alternative
to a 2-year phaseout of trapping in south
Florida was a 2-year phaseout of all fish
trapping; it would have a much greater
negative impact. The VMS preferred
alternative was for a design study of a
VMS system to be followed by
implementation under a separate
rulemaking. One alternative
recommended implementing the VMS
system directly. This alternative was
rejected because of the implied costs
and the need for the design to be
completed.

The proposed action regarding trip
limits for vessels with reef fish permits
that are fishing spiny lobster and stone
crab maintains the status quo of no trip
limits for possession of reef fish, but it
requires vessels to have a fish trap
endorsement if there are fish exhibiting
trap rash on board. Other trip limit
alternatives would institute various trip
limits. However, they were rejected
because the Council concluded that the
trap rash provision would resolve
enforcement problems better by putting
the burden on the fishermen to prove
that they were legal fish trappers if they
possessed fish with trap rash.

For the action recommending
additional reporting requirements, there
were two alternatives that were both
rejected on the basis of creating greater
negative impacts than the preferred
alternative without an offsetting
improvement in the reporting process.
The status quo was rejected because of
the need to manage the fishery better

through improved information
gathering.

A copy of the IRFA is available from
the Council (see ADDRESSES).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to, a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.

This rule contains two new
collection-of-information requirements
subject to the PRA—namely, a
requirement for fish trap vessel
operators to provide, via toll-free
telephone calls, trip initiation and trip
termination reports and an annual
requirement for fish trap owners/
operators to schedule, via telephone
call, an appointment with NMFS
enforcement to allow inspection of fish
trap gear, fish trap permits and tags, and
vessels. These collection-of-information
requirements have been submitted to
OMB for approval. The public reporting
burdens for the telephone calls for the
trip initiation and termination reports,
and for scheduling the fish trap
inspection are estimated at 5 minutes
each per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
collections of information.

Public comment is sought regarding:
Whether these proposed collections of
information are necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
the accuracy of the burden estimates;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collections of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these, or any other aspects of the
collections of information, to NMFS and
OMB (see ADDRESSES).

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: March 1, 1999.

Andrew A. Rosenberg, Ph.D.,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:
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PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §622.5, paragraph (a)(1)(ii)(B) is
added and reserved, and paragraph
(a)(1)(ii)(A) is added to read as follows:

§622.5 Recordkeeping and reporting.
* * * * *
* * *

E?_)) * K *

(ii) * K ok

(A) Fish traps. In addition to the other
reporting requirements in paragraph
(a)(2)(ii) of this section, the owner or
operator of a vessel for which a fish trap
endorsement has been issued, as
required under § 622.4(a)(2)(i), must
comply with the following
requirements.

(1) Annual inspection. Each year, the
RD will establish a 1-month period for
mandatory inspection of all fish trap
gear, permits, and vessels. The RD will
provide written notification of the
inspection period to each owner of a
vessel for which a fish trap endorsement
has been issued as required under
§622.4(a)(2)(i). Each such owner or
operator must contact the Special
Agent-in-Charge, NMFS, Office of
Enforcement, Southeast Region, St.
Petersburg, FL (SAC) or his designee by
telephone (727-570-5344) to schedule
an inspection during the 1-month
period. Requests for inspection must be
made between 8:00 a.m. and 4:30 p.m.
Monday through Friday and must be
made at least 72 hours in advance of the
desired inspection date. Inspections will
be conducted Monday through Friday
between 8:00 a.m. and 4:30 p.m. only.
On the inspection date, the owner or
operator must make all fish trap gear
with attached trap tags and buoys and
all applicable permits available for
inspection on land. Vessels must also be
made available for inspection as
directed by the SAC or his designee.

Upon completion of the inspection and
a determination that all fish trap gear,
permits, and vessels are in compliance,
an owner or operator may resume
fishing with the lawful gear. However,
an owner or operator who fails to
comply with the inspection
requirements during the 1-month
inspection period or during any other
random inspection may not use or
possess a fish trap in the Gulf EEZ until
the required inspection or reinspection,
as directed by the SAC, has been
completed and all fish trap gear,
permits, and vessels are determined to
be in compliance with all applicable
regulations.

(2) Trip reports. For each fishing trip
on which a fish trap will be used or
possessed, an owner or operator of a
vessel for which a fish trap endorsement
has been issued, as required under
§622.4(a)(2)(i), must submit a trip
initiation report and a trip termination
report to the SAC or his designee, by
telephone, using a 24—hour toll-free
number that will be provided in the
final rule.

(i) Trip initiation report. The trip
initiation report must be submitted
before beginning the trip and must
include: vessel name; official number;
number of traps to be deployed,;
sequence of trap tag numbers; date,
time, and point of departure; and
intended time and date of trip
termination.

(ii) Trip termination report. The trip
termination report must be submitted
immediately upon returning to port and
prior to any offloading of catch or fish
traps. The trip termination report must
include: vessel name; official number;
name and address of dealer where catch
will be offloaded and sold; the time
offloading will begin; notification of any
lost traps; and notification of any traps
left deployed for any reason.

(B) [Reserved]

* * * * *

3.1n §622.7, paragraph (d) is revised
to read as follows:

§622.7 Prohibitions.

* * * * *

(d) Falsify or fail to maintain, submit,
or provide information or fail to comply
with inspection requirements or
restrictions, as specified in § 622.5(a)
through (f).

* * * * *

4.In §622.31, paragraph (c)(2) is

revised to read as follows:

§622.31 Prohibited gear and methods.

* * * * *

(C) * * X

(2) In the Gulf EEZ, a fish trap—

(i) May not be used or possessed west
of 85°30" W. long.;

(i) May not be used, but may be
possessed on board a vessel with a valid
fish trap endorsement for the sole
purpose of transit, after February 7,
2001, south of 25°03’ N. lat.; and

(iii) May not be used or possessed
after February 7, 2007.

* * * * *

5. In §622.41, paragraph (i) is added
to read as follows:

8§622.41 Species specific limitations.
* * * * *

(i) Gulf reef fish exhibiting trap rash.
Gulf reef fish in or from the Gulf EEZ
that exhibit trap rash may be possessed
on board a vessel only if that vessel has
a valid fish trap endorsement, as
required under §622.4(a)(2)(i), on board.
Possession of such fish on board a
vessel without a valid fish trap
endorsement is prima facie evidence of
illegal trap use and is prohibited. For
the purpose of this paragraph, trap rash
is defined as physical damage to fish
that characteristically results from
contact with wire fish traps. Such
damage includes, but is not limited to,
broken fin spines, fin rays, or teeth;
visually obvious loss of scales; and cuts
or abrasions on the body of the fish,
particularly on the head, snout, or
mouth.

[FR Doc. 99-5498 Filed 3—-4-99; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 2, 1999.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C. 20502 and to
Departmental clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, D.C.
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Economic Research Service

Title: Food Security Supplement to
the Current Population Survey.

OMB Control Number: 0536-0043.

Summary of Collection: The Food
Security Supplement is sponsored by
the Economic Research Service (ERS) as
a research and evaluation activity
authorized under Section 17 of the Food
Stamp Act of 1977. ERS is collaborating
with the Food and Nutrition Service
(FNS) and the Bureau of Census to
continue this program of research and
development. The Food Stamp Program
(FSP) is currently the primary source of
nutrition assistance for low-income
Americans enabling households to
improve their diet by increasing their
food purchasing power. As the nation’s
primary public program for ensuring
food security and alleviating hunger,
USDA needs to regularly monitor these
conditions among its target population.
The Food Security Supplement will be
administered as a set of questions
appended to the ongoing Current
Population Survey (CPS) managed by
the Bureau of Census. The information
collected associated with this request is
in support of the April 1999 CPS.

Need and Use of the Information: ERS
will collect information from the
Current Population Survey Food
Security Supplement to routinely obtain
reliable data from a large, representative
national sample in order to develop a
measure that can be used to track the
prevalence of food insecurity and
hunger within the U.S. population, as a
whole, and by important population
subgroups. The data collection will
partially fulfill the requirements of the
Congressionally mandated 10-Year Plan
for the National Nutrition Monitoring
and Related Research Program
(NNMRRP). It will also contribute to
provisions of the Government
Performance Review Act (GPRA) by
allowing FNS to quantify the effects and
accomplishments of the Food Stamp
Program.

Description of Respondents:
Individuals or households.

Number of Respondents: 50,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 6,882.

Forest Service

Title: ““Your Comments’ Customer
Service Comment Card.

OMB Control Number: 0596—New.

Summary of Collection: Executive
Order 12862, issued September 11,
1993, directed Federal agencies to
change the way they do business, to
reform their management practices, to
provide service to the public that
matches or exceeds the best service
available in the private sector, and to
establish and implement customer
service standards to carry out the
principles of the National Performance
Review. In response to this order, the
Forest Service (FS) established and
implemented customer service
standards and posted these standards in
all FS offices, work sites and visitor
centers. “Your Comments” Customer
Service Comment Cards are voluntary
customer surveys, which will be used to
monitor customer perceptions of how
well the FS meets its posted customer
service standards, as well as how FS
customers view the agency’s business
practices, operations, and facilities. FS
will collect information in person, by
mail and on the Internet, using the
Customer Service Survey Cards.

Need and Use of the Information: FS
will collect information on whether
customers received prompt courteous
service; were the information or service
requested provided; were procedures
clear and efficient; and how satisfied
were they with the facilities used. The
information from the survey will
provide FS with a means to learn about
and address customer complaints.

Descriptionof Respondents:
Individual or households; Business or
other for-profit; Not for-profit
institutions; Federal Government; State,
Local, or Tribal Government.

Number of Respondents: 20,500.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,708.

Nancy B. Sternberg,

Departmental Clearance Officer.

[FR Doc. 99-5473 Filed 3-4-99; 8:45 am]
BILLING CODE 3410-01-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Environmental Impact Statement
Preparation for the Brush Creek
Project, Allegheny National Forest,
Forest and Elk Counties, Pennsylvania

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: In accordance with the
National Environmental Policy Act,
notice is hereby given that the Forest
Service, Allegheny National Forest will
prepare an Environmental Impact
Statement to disclose the environmental
consequences of the proposed Brush
Creek Project.

The Allegheny National Forest is
divided into Management Areas, which
are used to guide the type and intensity
of management. The majority of the
Brush Creek Project Area falls into
Management Area 3.0, with smaller
portions falling into Management Areas
1.0 and 6.1. The Allegheny National
Forest Land and Resource Management
Plan (Forest Plan) gives the direction for
forest management activities. The
following management direction was
excerpted from the Forest Plan for each
of the three Management Areas included
within the project area.

Management Area 1.0—Emphasize
habitat management for ruffed grouse
and other wildlife species associated
with early successional stages of forest
habitat.—Provide for high quality wood
fiber production.—Provide a roaded
natural setting for all types of dispersed
recreation opportunities.

Management Area 3.0—Provide a
sustained yield of high quality
sawtimber through even-aged
management—Provide a variety of age
or size class habitat diversity in a
variety of timber types.—Emphasize
deer and turkey in all timber types and
squirrel in the oak type.—Provide a
roaded natural setting for all types of
developed and dispersed recreation
opportunities, with an emphasis on
motorized recreation activities.

Management Area 6.1—Maintain or
enhance scenic quality.—Emphasize a
variety of dispersed recreation activities
in a semi-primitive motorized setting.—
Emphasize wildlife species which
require mature or overmature hardwood
forests.

The purpose of this project is to move
from the Existing Condition towards the
Desired Future Condition (DFC) as
detailed in the Forest Plan. In order to
move towards the DFC, the early
successional age class (0-20 year age)

needs to increase; healthy forested
stands capable of producing high
quality, high value sawtimber need to be
maintained; and understories
dominated by fern, grass or undesirable
woody vegetation need to develop
seedling vegetation. Project proposals
include timber harvesting as a means for
making desired changes to forest
vegetation and satisfying the
demonstrated public need for wood
products. Our proposed action to meet
the purpose and need includes 690
acres of regeneration harvests to bring
the onset of a new forest; herbicide,
fertilizer, fencing, mechanical site
preparation, and planting to ensure
seedling establishment and growth in
understories; 356 acres of thinning in
immature stands to reduce the
competition for light and nutrients,
thereby improving the health and vigor
of residual trees; and 52 acres or
hardwood release cutting designed to
reduce competition for selected trees on
recent clearcuts. Activities relating to
roads in support of these silvicultural
operations include approximately 7
miles of new road construction, 2 miles
of betterment, 13 miles of road
restoration, 3 miles of road obliteration,
and 1 mile of road realignment.
Additionally, 1 new stone pit would be
developed. This new stone pit, along
with 8 existing pits, would be utilized
as sources of surfacing stone for the
transportation system. Wildlife habitat
improvement measures consisting of
plantings, prescribed burning, fruit tree
pruning and maintenance, and bird
nesting box placement serve to
supplement the existing conditions.
After completion of the Brush Creek
Environmental Impact Statement, the
responsible official will review the
several alternatives analyzed, and select
the one that maximizes net public
benefits for the Brush Creek Project
Area.
DATES: The public is asked to provide
comments, suggestions, and
recommendations for achieving the
purpose and need for the Brush Creek
Project. The public comment period will
be for 30 days from the date the
Environmental Protection Agency
publishes this notice of availability in
the Federal Register. Comments and
suggestions should be submitted in
writing and postmarked by April 12,
1999 to ensure timely consideration. To
assist in commenting, a scoping letter
providing more detailed information on
the project proposal has been prepared
and is available to interested parties.
FOR FURTHER INFORMATION CONTACT:
Submit written comments and
suggestions concerning the proposed

action to: “Brush Creek Project,”
attention Ronald Neff—ID Team Leader,
Marienville Ranger District, HC2 Box
130, Marienville, PA 16239. For further
information, contact Ronald Neff (814)
927-6628.

SUPPLEMENTARY INFORMATION: The issue
of uneven-aged management often arises
during the scoping process for projects
such as this. We will therefore include
at least one alternative to the Proposed
Action which will evaluate the effects of
applying uneven-aged management
techniques. Issues, which are generated
through the scoping process, may
generate additional alternatives.

Comments considered beyond the
scope of this project and which will not
be evaluated include whether or not
commercial timber harvest should occur
on National Forest System lands; the
validity of the science of silviculture
and forest management; and whether or
not to allow the use of herbicides on the
Allegheny National Forest on a
programmatic level.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection. In a
recent legal opinion, the Forest Service’s
Office of General Council (OGC) has
determined that names and addresses of
people who respond to a Forest Service
solicitation are not protected by the
Privacy Act and can be released to the
public. The Forest Service routinely
gives notice of and requests comments
on proposed land and resource
management actions accompanied by
environmental documents, as well as on
proposed rules and policies. Comments
received in response to such
solicitations, including names and
addresses of those who comment, will
be considered part of the public record
and will be available for such
inspection, upon request. Any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. The opinion states that
such confidentiality may be granted in
only very limited circumstances, such
as to protect trade secrets.

The Draft EIS is expected to be filed
with the Environmental Protection
Agency and be available for public
review during June of 1999. At that
time, the Environmental Protection
Agency (EPA) will publish in the
Federal Register a notice of availability
of the draft environmental impact
statement. The comment period on the
draft will be 45 days from the date the
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EPA notice appears in the Federal
Register.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposals so that it is
meaningful and alerts an agency to the
reviewers position and contentions,
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage may be waived if not
raised until after completion of the final
environmental impact statement, City of
Angoon v. Hodel, 803 F.2d 1016, 1022
(9th Cir. 1988), and Wisconsin
Heritages, Inc. v. Harris, 490 F. supp.
1334, 1338 (E. D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

Comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement (Reviewers may wish to
refer to CEQ Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points). After the comment period
ends on the draft environmental impact
statement, the comments received will
be analyzed and considered by the
Forest Service in preparing the final
environmental impact statement.

The final environmental impact
statement is scheduled to be completed
in October, 1999. In the final EIS, the
Forest Service is required to respond to
the comments received (40 CFR 1503.4).
The responsible official will consider
the comments, responses,
environmental consequences discussed
in the environmental impact statement,
and applicable laws, regulations and
policies in making a decision regarding
this proposal. The responsible official
will document the decision and reasons
for the decision in a Record of Decision.
That decision will be subject to appeal
under 36 CFR part 215.

The responsible official is Leon
Blashock, District Ranger, Allegheny
National Forest, HC2 Box 130,
Marienville, PA 16239.

Dated: February 26, 1999.

Leon Blashock,

District Ranger.

[FR Doc. 99-5430 Filed 3—-4-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Klamath Provincial Advisory
Committee (PAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of Meeting.

SUMMARY: The Klamath Provincial
Advisory Committee will meet on
March 11-12, 1999, at the Clear Lake
Room, Shilo Inn, 2500 Almond Street,
Klamath Falls, Oregon. On Thursday,
March 11, the PAC will meet from 9:00
A.M. to 5:30 P.M. On Friday, March 12,
the meeting will start at 8:00 A.M. and
adjourn at 1:00 P.M. On Thursday, the
PAC meeting will adjourn to the Shasta
Room, Oregon Institute of Technology,
3201 Campus Drive from 1:00 to 3:00
P.M. to discuss ““Using Science,
Research, and Community to Restore the
Klamath Basin.” Other agenda items for
the meeting include: (1) Pelican Butte
Project; (2) Twelve PAC and
Intergovernmental Agency Committee
Proposed Meeting, November 1999; (3)
Economic Impact of the Northwest
Forest Plan on Two Small Communities
in Oregon; (4) Subcommittee Reports;
and (5) Public Comment Periods. All
PAC meetings are open to the public.
Interested citizens are encouraged to
attend.
FOR FURTHER INFORMATION CONTACT:
Connie Hendryx, USDA, Klamath
National Forest, 1312 Fairlane Road,
Yreka, California 96097; telephone 530—
841-4468 (voice), TDD 530-841-4573.
Dated: March 1, 1999.
Jan Ford,
Klamath PAC Support Staff.
[FR Doc. 99-5455 Filed 3-4—99; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletions from
the Procurement List.

SUMMARY: This action adds to the
Procurement List a commodity and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes from the Procurement List
commodities and a service previously
furnished by such agencies.

EFFECTIVE DATE: April 5, 1999.
ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: On
September 18, 1998, January 15 and 22,
1999, the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (63 FR
49896 and 64 FR 2623 and 3483) of
proposed additions to and deletions
from the Procurement List:

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodity and services and impact
of the additions on the current or most
recent contractors, the Committee has
determined that the commodity and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodity and services.

3. The action will result in
authorizing small entities to furnish the
commodity and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodity and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodity and services are hereby
added to the Procurement List:
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Commodity

Firing Attachment, Blank
1005-01-361-8208

Services

Administrative/General Support Services

General Services Administration, Federal
Supply Service (3FS), Burlington, New
Jersey

Food Service Attendant, Eglin Air Force
Base, Florida

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Deletions

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will not have a severe
economic impact on future contractors
for the commodities and services.

3. The action may result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services deleted from the Procurement
List.

After consideration of the relevant
matter presented, the Committee has
determined that the commodities and
service listed below are no longer
suitable for procurement by the Federal
Government under 41 U.S.C. 46-48c
and 41 CFR 51-2.4.

Accordingly, the following
commodities and service are hereby
deleted from the Procurement List:

Commodities

Box, Filing
7520-00-240-4831
7520-00-240-4839

Reel, Cable
8130-L9-015-3520
8130-L9-015-3420

Service

Janitorial/Grounds Maintenance, U.S.
Department of Agriculture, Coshocton,
Ohio

Beverly L. Milkman,

Executive Director.

[FR Doc. 99-5513 Filed 3-4-99; 8:45 am]

BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete commodities previously
furnished by such agencies.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: April 5, 1999.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Comments on this
certification are invited.

Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities
Line, Multi-Loop
1670-01-062—-6307
1670-01-062—-6311
NPA: Industrial Opportunities, Inc. Marble,
North Carolina
Cushion, Seat Back
2540-00-737-3311
NPA: APEX, Inc., Anadarko, Oklahoma
Badge, Qualification
8455-01-113-0066
NPA: The Fontana Rehabilitation Workshop,
Fontana, California

Services

Base Supply Center, Fort Riley, Kansas
NPA: Envision, Inc., Wichita, Kansas

Janitorial/Custodial
Child Development Centers
Buildings 6058 and 6060, Fort Carson,
Colorado
NPA: Platte River Industries, Inc., Denver,
Colorado
Johnstown USARC #1
295 Goucher Street, Johnstown,
Pennsylvania
NPA: Goodwill Industries of the
Connemaugh Valley, Johnstown,
Pennsylvania

Deletions

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will result in
authorizing small entities to furnish the
commodities to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities
proposed for deletion from the
Procurement List.

The following commodities have been
proposed for deletion from the
Procurement List:

Cap, Utility, Camouflage

8405-01-246-4176
8405-01-246-4177
8405-01-246-4178
8405-01-246-4179
8405-01-246-4180
8405-01-246-6658
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Cap, Hot Weather

8415-01-393-6291
8415-01-393-6292
8415-01-393-6293
8415-01-393-6294
8415-01-393-6295
8415-01-393-6296
8415-01-393-6297
8415-01-393-6298
8415-01-393-6299
8415-01-393-7813
8415-01-393-7820
8415-01-393-7952

Beverly L. Milkman,

Executive Director.

[FR Doc. 99-5514 Filed 3-4-99; 8:45 am]
BILLING CODE 6353-01-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATES AND TIME: March 10, 1999; 8:00
a.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., S.W., Washington,
D.C. 20547.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B)).
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6)).

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or John Lindburg at
(202) 401-3736.

Dated: March 2, 1999.
John A. Lindburg,
Legal Counsel.
[FR Doc. 99-5534 Filed 3-2-99; 4:26 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-823]

Professional Electric Cutting Tools
From Japan: Postponement of
Preliminary Results of Fifth
Administrative Review of Antidumping
Duty Order

AGENCY: Import Administration,
International Trade Administration,
United States Department of Commerce.
ACTION: Notice of extension of the time
limit for the preliminary results in the
fifth administrative review of the
antidumping duty order on professional
electric cutting tools from Japan.

SUMMARY: The United States Department
of Commerce (‘‘the Department”) is
extending the time limit for the
preliminary results of the fifth
administrative review of the
antidumping duty order on professional
electric cutting tools (“PECTs”) from
Japan. This review covers the period
July 1, 1997, through June 30, 1998.

EFFECTIVE DATE: March 5, 1999.

FOR FURTHER INFORMATION CONTACT:
Brian Ledgerwood or Barbara Wojcik-
Betancourt, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-3836 or (202) 482—0629,
respectively.

Postponement of Preliminary Results of
Administrative Review

The Department initiated the fifth
administrative review of the
antidumping duty order on PECTs from
Japan on August 27, 1998 (63 FR 45796).
The current deadline for the preliminary
results in this review is April 2, 1999.

In accordance with section 751 (a)(3)(A)
of the Tariff Act of 1930 (“‘the Act”), as
amended, the Department finds that it is
not practicable to complete this
administrative review within the
original time frame. Specifically, the
Department finds that additional time is
needed to adequately consider the
issues related to the possible revocation
of the antidumping duty order, in part,
on PECTs from Japan that are produced
by the Makita Corporation and that are
also exported by the Makita
Corporation. (See memorandum from
Holly Kuga to Robert LaRussa, dated
February 26, 1999). Thus the
Department is extending the time limit
for completion of the preliminary
results until August 2, 1999, which is
365 days after the last day of the

anniversary month of the order. The
final determination will occur within
120 days of the publication of the
preliminary results.

Dated: February 26, 1999.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 99-5506 Filed 3-4-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S.-China Housing Initiative

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of opportunity to apply
to serve on the U.S.-China Residential
Building Council.

SUMMARY: The U.S.-China Housing
Initiative was designed to facilitate a
U.S. opportunity to meet emerging
Chinese housing market demands. To
guide and support the U.S.-China
Housing Initiative, President Clinton
announced the formation of the U.S.-
China Residential Building Council
during the U.S. China Presidential
Summit in June of last year. Since that
announcement, U.S. and Chinese
officials have agreed on a structure for
the Council and on the mutually
beneficial areas of cooperation. The
Departments of Commerce and Housing
and Urban Development are seeking
individuals who would like to serve on
the U.S.-China Residential Building
Council. Applicants may represent
associations or non-governmental
organizations prominent in the housing
industry, or U.S. companies who are
interested in the expansion of U.S.
housing-related commercial interests in
China. The Council will be made up of
U.S. and Chinese representatives from
the construction and housing policy
sectors. Individual Council members
will generally concentrate their efforts
on one of the two sectors. The work of
the Council will focus on activities
which will assist China in developing a
residential housing industry, residential
construction and rehabilitation, and a
housing finance system. The Council
will be led by a Steering Committee
with Secretary of Commerce William
Daley and Secretary of the Department
of Housing and Urban Development
Andrew Cuomo, as the co-chairs.
China’s Minister of Construction, Yu
Zhengsheng, will represent China.
DATES: In order to receive full
consideration, requests must be received
no later than May 7, 1999.
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ADDRESSES: Please send your requests
for consideration to U.S.-China
Residential Building Council, U.S.
Department of Commerce, Room 4039,
14th and Constitution Ave., NW,
Washington, D.C. 20230. You may fax
your request to (202) 482—0382.

FOR FURTHER INFORMATION CONTACT:
Robert Reiley, Director, Office of Metals
Materials, and Chemicals, U.S.
Department of Commerce, Room 4039,
14th and Constitution Ave., NW,
Washington, D.C. 20230, (202) 482-0575
telephone, (202) 482-0382 fax.

SUPPLEMENTARY INFORMATION: Members
will serve on the Council for a two-year
term at the discretion of the Secretaries.
Members are expected to participate
fully in defining the agenda for the
Initiative and in implementing its work
programs. It is expected that individuals
chosen for the Council will attend at
least 75 percent of Council meetings
which will be held in the United States
and China.

Members are fully responsible for
travel, accommodation, and personal
expenses associated with their
participation in the Residential Building
Council. The members will serve in a
representative capacity presenting the
views and interests of the particular
business or housing sector in which
they operate.

The U.S.-China Residential Building
Council encourages the development of
a housing industry in China and
increased bilateral trade and investment
including, but not limited to, the
following:

¢ Implementing trade/business
development and promotion programs
including trade missions, technical
assistance, conferences, exhibits,
seminars and other events; and

* Adopting sectoral or project
oriented approaches to support China’s
residential housing reform efforts.

« Implementing housing finance,
planning, design, and building
technology seminars and technical
exchange to support reform efforts.

Selection

There are twelve available positions
on the U.S. side of the Residential
Business Council. This notice is seeking
individuals to fill all twelve positions.
The number of Council positions may
be expanded, should the need arise.

Eligibility requirements. Applicants
must:

* Be a U.S. citizen residing in the
United States or a permanent United
States resident;

« Be a CEO or other senior
management employee of a U.S.
company or association involved in the

residential housing construction,
supply, finance, or community planning
sectors;

* Not be a registered foreign agent
under the Foreign Agents Registration
Act of 1938.

In reviewing eligible applicants, the
Commerce Department, in consultation
with HUD, will consider:

« The applicant’s expertise in either
construction building materials or
housing policy and development;

* Readiness to initiate and be
responsible for the activities the Council
proposes to take on;

* An ability to contribute in light of
overall Council composition;

« Diversity of company size, type,
location, and demographics.

To be considered for membership,
please provide the following: name and
title of the individual requesting
consideration; name and address of the
company or association that the
individual will represent; the specific
product or service line; size of the
company; and export expertise and
major markets. Please also provide a
brief statement on why each candidate
should be considered for membership
on the Council; the particular segment
of the business community each
candidate would represent; a personal
resume; and a statement that the
applicant is not a registered foreign
agent under the Foreign Agents
Registration Act.

Authority: 15 U.S.C. 1512.
Dated: February 23, 1999.
Robert Reiley,

Director, Office of Metals, Materials and
Chemicals.

[FR Doc. 99-5507 Filed 3-4-99; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration
DEPARTMENT OF THE INTERIOR

Office of Insular Affairs
[Docket No. 980716178—-8234-02]
RIN 0625-AA53

Allocation of Duty-Exemptions for
Calendar Year 1999 Among Watch
Producers Located in the Virgin
Islands

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce; Office of
Insular Affairs, Department of the
Interior.

ACTION: Notice.

SUMMARY: This action allocates 1999
duty-exemptions for watch producers
located in the Virgin Islands pursuant to
Pub. L. 97-446, as amended by Pub. L.
103-465 (“the Act”).

FOR FURTHER INFORMATION CONTACT: Faye
Robinson, (202) 482-3526.

SUPPLEMENTARY INFORMATION: Pursuant
to the Act, the Departments of the
Interior and Commerce (the
Departments) share responsibility for
the allocation of duty exemptions
among watch assembly firms in the
United States insular possessions and
the Northern Mariana Islands. In
accordance with Section 303.3(a) of the
regulations (15 CFR Part 303), this
action establishes the total quantity of
duty-free insular watches and watch
movements for 1999 at 3,740,000 units
and divides this amount among the
three insular possessions of the United
States and the Northern Mariana
Islands. Of this amount, 2,240,000 units
may be allocated to Virgin Islands
producers, 500,000 to Guam producers,
500,000 to American Samoa producers
and 500,000 to Northern Mariana
Islands producers (63 FR 49666).

The criteria for the calculation of the
1999 duty-exemption allocations among
insular producers are set forth in
Section 303.14 of the regulations.

The Departments have verified and
adjusted the data submitted on
application form ITA-334P by Virgin
Islands producers and inspected their
current operations in accordance with
Section 303.5 of the regulations.

In calendar year 1998 the Virgin
Islands watch assembly firms shipped
805,890 watches and watch movements
into the customs territory of the United
States under the Act. The dollar amount
of creditable corporate income taxes
paid by Virgin Islands producers during
calendar year 1998 plus the creditable
wages paid by the industry during
calendar year 1998 to residents of the
territory was $3,310,945.

There are no producers in Guam,
American Samoa or the Northern
Mariana Islands.

The calendar year 1999 Virgin Islands
annual allocations, based on the data
verified by the Departments, are as
follows:

) Annual
Name of firm allocation
Belair Quartz, Inc. ........ceeveee. 500,000
Hampden Watch Co., Inc. ........ 200,000
Progress Watch Co., Inc. ......... 400,000
Unitime Industries, Inc. ............. 500,000
Tropex, INC. ..ccooviiiiiiiieiiines 300,000
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Robert S. LaRussa,

Assistant Secretary for Import
Administration, Department of Commerce.

Allen Stayman,

Director, Office of Insular Affairs, Department
of the Interior.

[FR Doc. 99-5505 Filed 3-4-99; 8:45 am]
BILLING CODE 3510-DS-P and 4310-93-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 990125028-9028-01]
RIN 0648—-ZA54

Aquatic Nuisance Species Research
and Outreach and Improved Methods
for Ballast Water Treatment and
Management: Request for Proposals
for FY 1999

AGENCY: National Sea Grant College
Program, National Oceanic and
Atmospheric Administration,
Department of Commerce.

ACTION: Notice of request for proposals.

SUMMARY: The purpose of this notice is
to advise the public that the National
Sea Grant College Program (Sea Grant)
is entertaining preliminary proposals
and subsequently full proposals for
innovative research, outreach, and
demonstration projects that address the
problems of Aquatic Nuisance Species
in U.S. coastal waters. In FY 1999 and
2000, Sea Grant expects to make
available about $2,300,000 per year to
support projects to prevent and/or
control nonindigenous species
invasions in all U.S. marine waters, the
Great Lakes, and Lake Champlain;
matching funds equivalent to a
minimum of 50% of the Federal request
must be provided. In FY 1999 only, Sea
Grant also expects to make available
about $1,000,000 to support
demonstration projects to improve
ballast water treatment and management
in Chesapeake Bay and the Great Lakes,
matching funds may also be included
for these projects, but are not required.
Successful projects will be selected
through national competitions.

DATES: Preliminary proposals must be
submitted before 5 pm (local time) on
April 5, 1999 to the nearest state Sea
Grant College Program or the National
Sea Grant Office (NSGO). After
evaluation at the NSGO, some proposers
will be encouraged to prepare full
proposals, which must be submitted
before 5 pm (local time) on May 27,
1999 to the nearest state Sea Grant
College Program or NSGO.

ADDRESSES: Investigators located in
states with Sea Grant Programs must
submit their preliminary proposals and
full proposals through those programs.
The addresses of the Sea Grant College
Program directors may be found on Sea
Grant’s home page (http://
www.mdsg.umd.edu/NSGO/index.html)
or may also be obtained by contacting
the Program Manager at the National
Sea Grant Office (see below).
Investigators from non-Sea Grant states
applying for the “Ballast Water
Treatment and Management Program,”
only, may submit their preliminary
proposals and proposals directly to the
National Sea Grant Office at: National
Sea Grant College Program, R/SG, Attn:
Aquatic Nuisance Species Competition,
Room 11841, NOAA, 1315 East-West
Highway, Silver Spring, MD 20910.
FOR FURTHER INFORMATION CONTACT:
Leon M. Cammen, Aquatic Nuisance
Species Coordinator, National Sea Grant
College Program, R/SG, NOAA, 1315
East-West Highway, Silver Spring, MD
20910, or Mary Robinson, Secretary,
National Sea Grant Office, 301-713—
2435; facsimile 301-713-0799.
SUPPLEMENTARY INFORMATION:

I. Program Authority

Authority: 33 U.S.C. 1121-1131.

Catalog of Federal Assistance Number:
11.417, Sea Grant Support.

I1. Program Description

Background

Nonindigenous species introductions
are increasing in frequency and causing
substantial damage to the Nation’s
environment and economy. Although
the most prominent of these has been
the zebra mussel, many other
nonindigenous species have been
introduced and have truly become a
nationwide problem that threatens
many aquatic ecosystems. While some
intentional introductions may have had
beneficial effects, there are many other
nonindigenous species already present
in U.S. waters, or with the potential to
invade, that may cause significant
damage to coastal resources and the
economies that depend upon them. In
response, the Nonindigenous Aquatic
Nuisance Prevention and Control Act of
1990 (16 U.S.C. 4701 et seq.) established
a framework for the Nation to address
the problems of aquatic nuisance
species invasions of coastal and Great
Lakes ecosystems.

Although problems such as the zebra
mussel and the sea lamprey within the
Great Lakes have received the most
attention, invasions of nonindigenous
species in coastal marine environments
are an increasing and serious threat. The

National Invasive Species Act of 1996
(16 U.S.C. 4711-4714) recognized this
by calling for Federal funding to support
aquatic nuisance species prevention and
control along the Nation’s marine coast.
In addition, the Act recognized the
serious threat posed by ballast water
discharge in causing new invasions and
called for ballast water management
demonstration programs. A 1996
National Research Council study of the
ballast water problem, ‘‘Stemming the
Tide,” concluded that with the growth
of global shipping, and the changes in
modern shipping practices,
introductions of nonindegenous species
through ballast water discharge were
likely to remain a serious problem. The
study called for the development of
improved technology for the
management of ballast water to
eliminate this threat to the Nation’s
ecosystems. A demonstration project
testing filtration of ballast water as a
method of reducing introductions is
currently underway in the Great Lakes,
but it is acknowledged that there is
unlikely to be a single solution that is
acceptable for all modes of shipping
operations and classes of vessels.

Funding Availability and Priorities

The National Sea Grant College
Program encourages proposals that
address one of the following two
program areas:

(1) Research and Outreach to Prevent
and Control Aquatic Nuisance Species
Invasions

An interagency Ad Hoc Committee on
Exotic Species in the Great Lakes has
prepared a report entitled, ““Coordinated
Program of Research for Exotic Species
in the Great Lakes.” Although targeted
for the Great Lakes, the report provides
a useful framework for research and
outreach on any nonindigenous species
problems and is therefore being used to
structure this more general request for
proposals covering U.S. marine waters,
the Great Lakes, and Lake Champlain.
Research and outreach proposals are
requested that address one or more of
the following program areas:

(a) Biology and Life History: Basic
biological research into population
dynamics, genetics, physiology,
behavior, and parasites and diseases of
nonindigenous species with the
potential to lead to the development of
ecologically safe, effective, and
inexpensive control. Research on the
ecological and environmental tolerances
of nonindigenous species with the
potential for prediction of eventual
geographic and ecological impacts.

(b) Effects on Ecosystems: Research on
the impacts of nonindigenous species at
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each stage of their life history with the
potential for helping natural resource
managers determine how to minimize
the impacts on established biota and
their habitats.

(c) Socio-Economic Analysis: Costs
and Benefits: Research on the potential
impacts of nonindigenous species on
human health in terms of spread of
disease, concentration of pollutants, and
contamination or purification of
drinking water sources. Economic
impact on sport, commercial and tribal
fisheries, the recreation and tourism
industry, and tribal fisheries, the
recreation and tourism industry, the
shipping and navigation industry, and
municipal and industrial water users.
Use of research results to provide a
scientific basis for developing sound
policy and environmental law, and for
public education and technology
transfer.

(d) Control and Mitigation: Research
into various types of control—
engineering (redesigning water intakes,
etc.), physical (scraping, filtering, etc.),
chemical (biocides, antifoulants, etc.),
biological (parasites, predators, etc.),
and physicochemical (heat, salinity, pH,
etc.)—to develop selective, effective
controls that minimize adverse
ecological/environmental impacts.
Outreach activities that will transfer
these technologies to the appropriate
users.

(e) Preventing New Introductions:
Research and outreach into identifying
vectors of introduction, developing cost-
effective, realistic methods of
prevention, and transferring the
information to appropriate users. In
particular, research to develop workable
and effective methods to eliminate
ballast water discharge as a source of
nonindigenous species introductions
without imposing undue hardships on
the shipping industry.

(f) Reducing the Spread of Established
Populations: Research and outreach to
identify mechanisms for further
dispersal of individual established
species that will lead to the
development of safeguards and
protocols to prevent and/or slow the
spread of nonindigenous species to
uninfested areas, and transfer of that
information to appropriate users.

(g) Ballast Water Pathogens and
Public Health: Research to assess the
public health risks posed by pathogens
released in ballast waters discharges in
U.S. ports.

About $2,300,000 is available from
the National Sea Grant College Program
to support these projects in FY 1999; an
additional $2,300,000 may be available
in FY 2000 depending on the overall
funding appropriation for the National

Sea Grant College Program. Of this
amount, 70% of the funds will be made
available to support research projects
and 30% for outreach activities. Project
activities should include identified
milestones for each project year, and the
second year of funding is contingent
upon availability of funds and
submission of an annual report showing
satisfactory progress. Proposals may
request up to $150,000 per year and
each proposal must include additional
matching funds equivalent to at least
50% of the Federal funds requested; for
example, a proposal requesting a total of
$200,000 in Federal support for two
years would have to include at least an
additional $100,000 in matching funds.
Regardless of any approved indirect cost
rate applicable to the award, the
maximum dollar amount of allocable
indirect costs for which the Department
of Commerce will reimburse the
Recipient shall be the lesser of: (a) the
Federal share of the total allocable
indirect costs of the award based on the
negotiated rate with the cognizant
Federal agency as established by audit
or negotiation; or (b) The line item
amount for the Federal share of indirect
costs contained in the approved budget
of the award.

(2) Ballast Water Treatment and
Management

Research to develop workable and
effective methods to eliminate ballast
water discharge as a source of
nonindigenous species introductions
without imposing undue hardships on
the shipping industry. Possible
approaches include (but are not limited
to) development and/or demonstration
of technologies for treatment or
management of ballast water on-board
ship or for on-shore management.
Projects that include on-vessel or on-
shore demonstrations of feasibility will
be given priority. Projects must be
clearly targeted toward addressing
ballast water management in either
Chesapeake Bay or the Great Lakes, but
investigators located outside those
regions may participate if all
demonstrations are carried out in the
targeted regions.

About $1,000,000 is available for this
activity in FY 1999, of which as least
$240,000 will be used to support
Chesapeake Bay activities. Proposals are
limited to one year of funding, but
activities may extend for up to two
years; an annual report showing
satisfactory progress must be submitted
at the end of the first year. Project
activities should include identified
milestones for each project year.
Proposals may request up to $500,000 in
Federal support; matching funds may

also be included, but are not required.
Regardless of any approved indirect cost
rate applicable to the award, the
maximum dollar amount of allocable
indirect costs for which the Department
of Commerce will reimburse the
Recipient shall be the lesser of: (a) The
Federal share of the total allocable
indirect costs of the award based on the
negotiated rate with the cognizant
Federal agency as established by audit
or negotiation; or (b) the line item
amount for the Federal share of indirect
costs contained in the approved budget
of the award.

I11. Eligibility

Applications may be submitted by
individuals; public or private
corporations, partnerships, or other
associations or entities (including
institutions of higher education,
institutes, or non-Federal laboratories),
or any State, political subdivision of a
State, or agency or officer thereof.

IV. Evaluation Criteria

The evaluation criteria for proposals
submitted for support under the
“‘Research and Outreach to Prevent and
Control Aquatic Nuisance Species
Invasions” program area are:

(1) Impact of proposed project (50%o):
Significance of the aquatic nuisance
species problem that will be addressed;
the effect this activity will have on
reducing the impact of nonindigenous
species on the environment and/or the
economy, or the need for this activity as
a necessary step toward such a
reduction in impact.

(2) Scientific or Professional Merit
(20%): Degree to which the activity will
advance the state of the science or
discipline through use and extension of
state-of-the-art methods.

(3) User Relationships (15%): Degree
to which potential users of the results of
the proposed activity have been
involved in planning the activity and/or
will be involved in the execution of the
activity.

(4) Innovativeness (10%o): Degree to
which new approaches to solving
problems and exploiting opportunities
in resource management or
development, or in public outreach on
such issues will be employed;
alternatively, the degree to which the
activity will focus on new types of
important or potentially important
resources and issues.

(5) Qualifications and Past Record of
Investigators (5%o): Degree to which
investigators are qualified by education,
training, and/or experience to execute
the proposed activity; record of
achievement with previous funding.
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The evaluation criteria for proposals
submitted for support under the “Ballast
Water Treatment and Management”
program area are:

(1) Impact of proposed project (40%o):
Potential effectiveness of ballast water
treatment technologies or practices in
reducing introductions of
nonindigenous species.

(2) Field-Scale Demonstration (10%b):
Inclusion of a field-scale demonstration
of the proposed ballast water treatment
technology or practices.

(3) Scientific or Professional Merit
(20%): Degree to which the activity will
advance the state of the science or
discipline through use and extension of
state-of-the-art methods.

(4) User Relationships (15%): Degree
to which potential users of the results of
the proposed activity have been
involved in planning the activity, will
be involved in the execution of the
activity, and/or are providing matching
funds.

(5) Innovativeness (10%o): Degree to
which new approaches to solving
problems and exploiting opportunities
in resource management or
development, or in public outreach on
such issues will be employed;
alternatively, the degree to which the
activity will focus on new types of
important or potentially important
resources and issues.

(6) Qualifications and Past Record of
Investigators (5%0): Degree to which
investigators are qualified by education,
training, and/or experience to execute
the proposed activity; record of
achievement with previous funding.

V. Selection Procedures

Preliminary proposals will be
reviewed at the NSGO by a panel
composed of government, academic,
and industry experts. The panel will be
asked to assess each proposal according
to the evaluation criteria listed above.
The panel will make individual
recommendations to the Director of the
NSGO regarding which preliminary
proposals may be suitable for further
consideration. On the basis of the
panel’s recommendations, the Director
of the NSGO will advise proposers
whether or not the submission of full
proposals is encouraged. Invitation to
submit a full proposal does not
constitute an indication that the
proposal will be funded. Interested
parties who are not invited to submit
full proposals will not be precluded
from submitting full proposals if they
have submitted a preliminary proposal
in accordance with the procedures
described below.

Full proposals will be received at the
individual state SEa Grant Programs or

at the National Sea Grant Office, if from
a non-Sea Grant state, and sent to peer
reviewers for written reviews. The
National Sea Grant Office will obtain
the written reviews for proposals from
non-Sea Grant states. Complete full
proposals and their written reviews will
be sent by the state Sea Grant programs
to the National Sea Grant Office to be
ranked in accordance with the assigned
weights of the above evaluation criteria
by one of two independent peer review
panels consisting of government,
academic, and industry experts; one
panel will review the ““Research and
Outreach to Prevent and Control
Aquatic Nuisance Species Invasions”
proposals and a second panel will
review the “‘Ballast Water Treatment
and Management” proposals. These
panel members will provide individual
evaluations on each proposal, but there
will be no consensus advice. Their
recommendations and evaluations will
be considered by the National Sea Grant
Office in the final selection. Only those
proposals rated by the panel as either
Excellent, Very Good or Good will be
eligible for funding. For those proposals,
the National Sea Grant Office will: (a)
ascertain which proposals best meet the
program priorities, and do not
substantially duplicate other projects
that are currently funded or are
approved for funding by NOAA and
other federal agencies, hence, awards
may not necessarily be made to the
highest-scored proposals; (b) select the
proposals to be funded; (c) determine
which components of the selected
projects will be funded; (d) determine
the total duration of funding for each
proposal; and (e) determine the amount
of funds available for each proposal.
Investigators may be asked to modify
objectives, work plans, or budgets prior
to final approval of the award.
Subsequent grant administration
procedures will be in accordance with
current NOAA grants procedures. A
summary statement of the scientific
review by the peer panel will be
provided to each applicant.

VI. Instructions for Application

Timetable

April 5, 1999, 5 pm (local time)—
Preliminary proposals due at state Sea
Grant Program.

April 8, 1999, 5 pm EST—Preliminary
proposals due at NSGO.

May 27, 1999, 5 pm (local time)—Full
proposals due at state Sea Grant
Program.

July 7, 1999, 5 pm EST—Full
proposals due at NSGO.

October 1, 1999 (approximate)—
Funds awarded to selected recipients;
projects begin.

General Guidelines

The ideal proposal attacks a well-
defined problem that will be or is a
significant societal issue. The
organization or people whose task it
will be to make related decisions, or
who will be able to make specific use
of the projects results, will have been
identified and contacted by the
Principal Investigator(s). The project
will show an understanding of what
constitutes necessary and sufficient
information for responsible decision-
making or for applied use, and will
show how that information will be
provided by the proposed activity, or in
concert with other planned activities.

Research projects are expected to
have: a rigorous, hypothesis-based
scientific work plan, or a well-defined,
logical approach to address an
engineering problem; a strong rationale
for the proposed research; and a clear
and established relationship with the
ultimate users of the information.
Research undertaken jointly with
industry, business, or other agencies
with interest in the problem will be seen
as being meritorious. Their contribution
to the research may be in the form of
collaboration, in-kind services, or
dollars support. Projects that are solely
monitoring efforts are not appropriate
for funding.

What to Submit
Preliminary Proposal Guidelines

To prevent the expenditure of effort
that may not be successful, proposers
must first submit preliminary proposals.
Preliminary proposals must be single- or
double-spaced, typewritten in at least a
10-point font, and printed on metric A4
(210 mm x 297 mm) or 8%2"" x 11" paper.
The following information should be
included:

(1) Signed Title Page: The title page
should be signed by the Principal
Investigator and should clearly identify
the program area being addressed by
starting the project title with either
““Research and Outreach to Prevent and
Control Aquatic Nuisance Species
Invasions” or ““Ballast Water Treatment
and Management.”” Principal
Investigators and collaborators should
be identified by affiliation and contact
information. The total amount of
Federal funds and matching funds being
requested should be listed for each
budget period, as well as the source of
the matching funds. Preliminary
proposals for ““Research and Outreach to
Prevent and Control Aquatic Nuisance
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Species Invasions’ must include
matching funds equivalent to at least
50% of the Federal funds requested;
matching funds are encouraged, but not
required, for “Ballast Water Treatment
and Management” proposals.

(2) A concise (2-page limit)
description of the project, its expected
output or products, the anticipated
users of the information, and its
anticipated impact. Proposers may wish
to use the Evaluation Criteria for
additional guidance in preparing the
preliminary proposals.

(3) Resumes (1-page limit) of the
Principal Investigators.

(4) Proposers are encouraged (but not
required) to include a separate page
suggesting reviewers that the proposers
believe are especially well qualified to
review the proposal. Proposers may also
designate persons they would prefer not
review the proposal, indicating why.
These suggestions will be considered
during the review process.

Three copies of the preliminary
proposals must be submitted to the state
Sea Grant Program Director or, for
investigators in non-Sea Grant states,
directly to the National Sea Grant Office
(NSGO) before 5 pm (local time) on
April 5, 1999. Preliminary proposals
submitted to state Sea Grant Programs
will be forwarded, along with a cover
letter, to Dr. Leon Cammen, Aquatic
Nuisance Species Coordinator, at the
address below so as to reach the
National Sea Grant Office (NSGO) on or
before 5 pm on April 8, 1999. No
institutional signatures or federal
government forms are needed while
submitting preliminary proposals.

Full Proposal Guidelines

Each full proposal should include the
items listed below. All pages should be
single- or double-spaced, typewritten in
at least a 10-point font, and printed on
metric A4 (210 mm x 297 mm) or 8%2"
x 11" paper. Brevity will assist
reviewers and program staff in dealing
effectively with proposals. Therefore,
the Project Description may not exceed
15 pages. Tables and visual materials,
including charts, graphs, maps,
photographs and other pictorial
presentations are included in the 15-
page limitation; literature citations are
not included in 15-page limitation.
Conformance to the 15-page limitation
will be strictly enforced. All information
needed for review of the proposal
should be included in the main text; no
appendices are permitted.

(1) Signed Title Page: The title page
should be signed by the Principal
Investigator and the institutional
representative and should clearly
identify the program area being

addressed by starting the project title
with either ““Aquatic Nuisance Species
Research and Outreach”, or “‘Ballast
Water Treatment and Management’ as
appropriate. The Principal Investigator
and institutional representative should
be identified by full name, title,
organization, telephone number and
address. The total amount of Federal
funds being requested should be listed
for each budget period.

(2) Project Summary: This
information is very important. Prior to
attending the peer review panel
meetings, some of the panelists may
read only the project summary.
Therefore, it is critical that the project
summary accurately describe the
research being proposed and convey all
essential elements of the research. The
project summary should include: 1.
Title: Use the exact title as it appears in
the rest of the application. 2.
Investigators: List the names and
affiliations of each investigator who will
significantly contribute to the project.
Start with the Principal Investigator. 3.
Funding request for each year of the
project, including matching funds if
appropriate. 4. Project Period: Start and
completion dates. Proposals should
request a start date of October 1, 1999,
or later. 5. Project Summary: This
should include the rationale for the
project, the scientific or technical
objectives and/or hypotheses to be
tested, and a brief summary of work to
be completed.

(3) project Description (15-page limit):

(a) Introduction/Background/
Justification: Subjects that the
investigator(s) may wish to include in
this section are: (i) current state of
knowledge; (ii) contributions that the
study will make to the particular
discipline or subject area; and (iii)
contributions the study will make
toward addressing the problem of
nonindigenous species.

(b) Research or Technical Plan: (i)
Obijectives to be achieved, hypotheses to
be tested; (ii) Plan of work—discuss
how stated project objectives will be
achieved; and (iii) Role of project
personnel.

(c) Output: Describe the project
outputs that will enhance the Nation’s
ability to manage and control
nonindigenous species impacts.

(d) Coordination with other Program
Elements: Describe any coordination
with other agency programs or ongoing
research efforts. Describe any other
proposals that are essential to the
success of this proposal.

(e) Literature Cited: Should be
included here, but does not count
against the 15-page limit.

(4) Budget and Budget Justification:
There should be a separate budget for
each year of the project as well as a
cumulative annual budget for the entire
project. Applicants are encouraged to
use the Sea Grant Budget Form 90—4,
but may use their own form as long as
it provides the same information as the
Sea Grant form. Subcontracts should
have a separate budget page. Matching
funds must be indicated if required;
failure to provide adequate matching
funds will result in the proposal being
rejected without review. Applicants
should provide justification for all
budget items in sufficient detail to
enable the reviewers to evaluate the
appropriateness of the funding
requested. For all applications,
regardless of any approved indirect cost
rate applicable to the award, the
maximum dollar amount of allocable
indirect costs for which the Department
of Commerce will reimburse the
Recipient shall be the lesser of: (a) The
Federal share of the total allocable
indirect costs of the award based on the
negotiated rate with the cognizant
Federal agency as established by audit
or negotiation; or (b) The line item
amount for the Federal share of indirect
costs contained in the approved budget
of the award.

(5) Current and Pending Support:
Applicants must provide information on
all current and pending support for
ongoing projects and proposals,
including subsequent funding in the
case of continuing grants. All current
project support from whatever source
(e.g., Federal, State or local government
agencies, private foundations, industrial
or other commercial organizations) must
be listed. The proposed project and all
other projects or activities requiring a
portion of time of the principal
investigator and other senior personnel
should be included, even if they receive
no Federal salary support from the
project(s). The number of person-
months per year to be devoted to the
projects must be stated, regardless of
source of support. Similar information
must be provided for all proposals
already submitted or submitted
concurrently to other possible sponsors,
including those within NOAA.

(6) Vitae (2 pages maximum per
investigator).

(7) Research Protocol (if appropriate):
Research activities funded under this
program must not accelerate the spread
of nonindigenous species to non-
invested watersheds. Therefore,
investigators whose laboratories or
research study sites are in currently
uninfested areas must adopt procedures
for handling the particular
nonindigenous species that will prevent
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its release into the environment. Such
proposals must contain a research
protocol for review by interagency
committee created under the
Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1990 (16
U.S.C. 4701 et seq.) before the grant can
be awarded. Guidelines for developing
suitable protocols are available through
the World Wide Web
(www.mdsg.umd.edu/NSGO/research/
nonindigenous/RFP99.html) or from Dr.
Leon Cammen at the National Seat
Grant Office (phone: 301-713-2435
X136 or e-mail: leon.cammen
@noaa.gov). Proposals lacking a suitable
protocol will not be eligible for funding.

(8) Declaration of Vessel Selection (if
appropriate): Applications proposing
on-board demonstrations of ballast
water management should address the
requirements and priorities listed in the
National Invasive Species Act of 1996
(16 U.S.C. 4711-4714) for selecting
vessels for demonstration projects.
These requirements are available
through the World Wide Web (www.
mdsg.umd.edu/NSGO/research/
nonindigenous/RFP99.html) or from Dr.
Leon Cammen at the National Sea Grant
Office (phone: 301-713-2435 x136 or e-
mail: leon.cammen@noaa.gov).

(9) Standard Application Forms:
Applicants may obtain all required
application forms through the World
Wide Web at http://www.mdsg.umd.
edu/NSGO/research/rfp/index.html,
from the state Sea Grant Programs or
from Dr. Leon Cammen at the National
Sea Grant Office (phone: 301-713-2435
x136 or e-mail: leon.
cammen@noaa.gov). The following
forms must be included:

(a) Standard Forms 424, Application
for Federal Assistance, 424A, Budget
Information—Non-Construction
Programs; and 424B, Assurances—Non-
Construction Programs, (Rev 4-88).
Applications should clearly identify the
program area being addressed by
starting the project title with either
“Aquatic Nuisance Species Research
and Outreach” or “‘Ballast Water
Management” as appropriate. Please
note that both the Principal Investigator
and an administrative contact should be
identified in Section 5 of the SF424. For
Section 10, applicants should enter
*11.417” for the CFDA Number and
“Sea Grant Support” for the title. The
form must contain the original signature
of an authorized representative of the
applying institution.

(b) Primary Applicant Certifications.
All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace

Requirements and Lobbying,” and the
following explanations are hereby
provided:

(i) Nonprocurement Debarment and
Suspension. Prospective participants (as
defined at 15 CFR Part 26, Section 105)
are subject to 15 CFR Part 26,
“Nonprocurement Debarment and
Suspension’ and the related section of
the certification form prescribed above
applies;

(ii) Drug-Free Workplace. Grantees (as
defined at 15 CFR Part 26, Section 605)
are subject to 15 CFR Part 26, Subpart
F, “Governmentwide Requirements for
Drug-Free Workplace (Grants)’” and the
related section of the certification form
prescribed above applies;

(iii) Anti-Lobbying. Persons (as
defined at 15 CFR Part 28, Section 105)
are subject to the lobbying provisions of
31 U.S.C. 1352, ““Limitation on use of
appropriated funds to influence certain
Federal contracting and financial
transactions,” and the lobbying section
of the certification form prescribed
above applies to applications/bids for
grants, cooperative agreements, and
contracts for more than $100,000, and
loans and loan guarantees for more than
$150,000, or the single family maximum
mortgage limit for affected programs,
whichever is greater; and

(iv) Anti-Lobbying Disclosure. Any
applicant that has paid or will pay for
lobbying using any funds must submit
an SF-LLL, “Disclosure of Lobbying
Activities,” as required under 15 CFR
Part 28, Appendix B.

(c) Lower Tier Certifications.
Recipients shall required applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to the Department of Commerce (DOC).
SF-LLL submitted by any tier recipient
or subrecipient should be submitted to
DOC in accordance with the
instructions contained in the award
document.

VII. How to Submit

Preliminary proposals and proposals
must be submitted to the state Sea Grant
Programs or, for investigators in non-Sea
Grant states, directly to the National Sea
Grant Office (NSGO), according to the
schedule outlined above. Although
investigators are not required to submit
more than 3 copies of either

preproposals or full proposals, the
normal review process requires 10
copies. Investigators are encouraged to
submit sufficient copies for the full
review process if they wish all
reviewers to receive color, unusually
sized (not 8.5x11"), or otherwise
unusual materials submitted as part of
the proposal. Only three copies of the
Federally required forms are needed.
The addresses of the Sea Grant College
Program directors may be found on Sea
Grant’s World Wide Web home page
(http://www.mdsg.umd.edu/NSGO/
index.html) or may also be obtained by
contracting the Program Manager, Dr.
Leon M. Cammen, at the National Sea
Grant Office (phone: 301-713-2435
X136 or e-mail:
leon.cammen@noaa.gov). Preproposals
and proposals sent to the National Sea
Grant Office should be addressed to:
National Sea Grant Office R/SG, Attn:
Aquatic Nuisance Species Coordinator,
NOAA, Room 11841, 1315 East-West
Highway, Silver Spring, MD 20910
(phone 301-713-2535 for express mail
applications).

Applications received after the
deadline and applications that deviate
from the format described above will be
returned to the sender without review.
Facsimile transmissions and electronic
mail submission of full proposals will
not be accepted. If you have any
questions or require further information,
contact one of the agency coordinators
listed above.

VIII. Other Requirements

(A) Federal Policies and Procedures—
Recipients and subrecipients are subject
to all Federal laws and Federal and
Department of Commerce (DOC)
policies, regulations, and procedures
applicable to Federal financial
assistance awards.

(B) Past Performance—Unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for funding.

(C) Preaward Activities—If applicants
incur any costs prior to an award being
made, they do so solely at their own risk
of not being reimbursed by the
Government. Notwithstanding any
verbal or written assurance that may
have been received, there is no
obligation on the part of DOC to cover
preaward costs.

(D) No Obligation for Future
Funding—If an application is selected
for funding, DOC has no obligation to
provide any additional future funding in
connection with that award. Renewal of
an award to increase funding or extend
the period of performance is at the total
discretion of DOC.
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(E) Delinquent Federal Debts—No
award of Federal funds shall be made to
an applicant who has an outstanding
delinquent Federal debt until either:

(1) The delinquent account is paid in
full,

(2) A negotiated repayment schedule
is established and at least one payment
is received, or

(3) Other arrangements satisfactory to
DOC are made.

(F) Name Check Review—All non-
profit and for-profit applicants are
subject to a name check review process.
Name checks are intended to reveal if
any key individuals associated with the
applicant have been convicted of or are
presently facing criminal charges such
as fraud, theft, perjury, or other matters
which significantly reflect on the
applicant’s management honesty or
financial integrity.

(G) False Statements—A false
statement on an application is grounds
for denial or termination of funds and
grounds for possible punishment by a
fine or imprisonment as provided in 18
U.S.C. 1001.

(H) Intergovernmental Review—
Applications for support from the
National Sea Grant College Program are
not subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.

(1) Purchase of American-Made
Equipment and Products—Applicants
are hereby notified that they will be
encouraged to the greatest extend
practicable, to purchase American-made
equipment and products with funding
provided under this program.

Classification

Prior notice and an opportunity for
public comments are not required by the
Administrative Procedure Act or any
other law for this notice concerning
grants, benefits, and contracts.
Therefore, a regulatory flexibility
analysis is not required for purposes of
the Regulatory Flexibility Act.

This action has been determined to be
not significant for purposes of E.O.
12866.

This notice contains collection of
information requirements subject to the
Paperwork Reduction Act. The Sea
Grant Budget Form and Standard Forms
424, 424a and 424b have been approved
under control numbers 0648-0362,
0348-0043, 0348-0044, and 0348—-0040
with average responses estimated to take
15, 45, 180, and 15 minutes,
respectively. These estimates include
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send

comments on these estimates or any
other aspect of these collections to
National Sea Grant College Program, R/
SG, NOAA, 1315 East-West Highway,
Silver Spring, MD 20910 (Attention:
Francis S. Schuler) and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 (Attention:
NOAA Desk Officer). Notwithstanding
any other provision of the law, no
person is required to respond to, nor
shall any person be subject to a penalty
for failure to comply with, a collection
of information subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

Dated: February 25, 1999.
Louisa Koch,
Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.
[FR Doc. 99-5114 Filed 3—-4-99; 8:45 am]

BILLING CODE 3510-KA-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 990125029-9029-01]
RIN 0648—-ZA55

Dean John A. Knauss Marine Policy
Fellowship National Sea Grant College
Federal Fellows Program

AGENCY: Office of Oceanic and
Atmospheric Research, National
Oceanic and Atmospheric
Administration, Commerce.

ACTION: Notice.

SUMMARY: This notice announces that
applications may be submitted for a
Fellowship program which was initiated
by the National Sea Grant College
Program Office (NSGCPO), in fulfilling
its broad educational responsibilities, to
provide educational experience in the
policies and processes of the Legislative
and Executive Branches of the Federal
Government to graduate students in
marine related fields. The Fellowship
program accepts applications once a
year during the month of September. All
applicants must submit an application
to one of the Sea Grant College Programs
in their state. If there is no program in
the applicant’s state they should apply
through the closest state Sea Grant
College Program.

DATES: Deadlines vary from state to
state, but are generally due in early
August. Contact your state Sea Grant

College Program for specific deadlines
(see list below).

ADDRESSES: Applications should be
addressed to the Sea Grant College
Program in your state or the closest
state. Contact your state Sea Grant
College program for the mailing address
from the list below.

FOR FURTHER INFORMATION CONTACT:
Information and brochures can be
obtained from Dr. Sharon H. Walker,
Acting Director (until September 1,
1999), or from Dr. Shirley J. Fiske,
Director (after September 1), National
Sea Grant Federal Fellows Program,
National Sea Grant College Program,
1315 East-West Highway, Silver Spring,
Maryland 20910, telephone (301) 713—
2431 extension 148 or call your nearest
Sea Grant program:

University of Alaska—(907) 474—-7086

University of California—(619) 534—
4440

University of Connecticut—(860) 405—
9128

University of Delaware—(302) 831-2841

University of Florida—(352) 392-5870

University of Georgia—(706) 542—6009

University of Hawaii—(808) 956-7031

University of Illinois—(765) 494-3593

Louisiana State University—(504) 388—
6710

University of Maine—(207) 581-1436

University of Maryland—(301) 405—
6209

Massachusetts Institute of Technology—
(617) 253-7131

University of Michigan—(734) 763-1437

University of Minnesota—(218) 726—
8106

Mississippi-Alabama Sea Grant
Consortium—(228) 875-9341

University of New Hampshire—(603)
862-0122

New Jersey Marine Science
Consortium—(732) 872-1300

State University of New York—(516)
632—6905

University of North Carolina—(919)
515-2454

The Ohio State University—(614) 292—
8949

Oregon State University—(541) 737—-
2714

University of Puerto Rico—(787) 832—
3585

Purdue University—(765) 494-3593

University of Rhode Island—(401) 874—
6800

South Carolina Sea Grant Consortium—
(843) 727-2078

University of Southern California—(213)
740-1961

Texas A&M University—(409) 845-3854

Virginia Graduate Marine Science
Consortium—(804) 924-5965

University of Washington—(206) 543—
6600
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University of Wisconsin—(608) 262—
0905

Woods Hole Oceanographic Institute—
(508) 289-2557

SUPPLEMENTARY INFORMATION:

Dean John A. Knauss Marine Policy
Fellowship National Sea Grant College
Federal Fellows Program

Purpose of the Fellowship Program

In 1979, the National Sea Grant
College Program Office (NSGCPO), in
fulfilling its broad educational
responsibilities, initiated a program to
provide educational experience in the
policies and processes of the Legislative
and Executive Branches of the Federal
Government to graduate students in
marine related fields. The U.S. Congress
recognized the value of this program
and in 1987, Public Law 100-200
stipulated that the Sea Grant Federal
Fellows Program was to be a formal part
of the National Sea Grant College
Program Act. The recipients are
designated Dean John A. Knauss Marine
Policy Fellows pursuant to 33 U.S.C.
1127(b).

Announcement

Fellows program announcements are
sent annually to all participating Sea
Grant institutions and campuses by the
state Sea Grant Director upon receipt of
notice from the National Sea Grant
College Program Office (NSGCPO). A
brochure describing the program is also
available from the NSGCPO for
distribution by both that office and the
state Sea Grant programs.

Eligibility

Any student who, on September 24,
1999, is in a master’s, doctoral or
professional program in a marine related
field from any accredited institution of
higher education in the United States
may apply to the NSGCPO through the
state or closest state Sea Grant program.
NOAA makes financial assistance funds
available to the National Sea Grant
Colleges to implement the fellowship
program. The National Sea Grant
College Program is listed in the Catalog
of Federal Domestic Assistance under
number 11.417: Sea Grant Support.

Deadlines

Applications should be obtained from
the state Sea Grant Director and the
signed applications must be submitted
by the date set in each state Sea Grant
program’s announcement (usually early
to mid-September). State Sea Grant
programs may elect and forward to the
National Office no more than four (4)
finalists according to a selection criteria
comparable to that used by the National

Office in the national competition.
Applications are to be submitted to the
NSGCPO by the sponsoring state Sea
Grant Director, no later than close of
business on September 24th of any
given year. The competitive selection
process and subsequent notification will
be completed by October 24th of any
given year.

Stipend and Expenses

For FY 2000 a Fellow will receive an
award of $36,000 which is distributed
between salary (stipend) and living
expenses in accordance with University
guidelines. Other expenses covered are
travel, moving costs, health insurance
and institutional overhead.

Application
An application will include:

Personal and academic resume or
curriculum vitae.

Personal education and career goal
statement which emphasizes expectations
from the experience in the way of career
development (not to exceed 2 pages).

No more than two letters of
recommendation with at least one being from
the student’s major professor.

A letter of endorsement from the
sponsoring state Sea Grant Director.

Copy of undergraduate and graduate
student transcripts. No thesis papers,
publications or other additional supporting
documents are desired.

It is our intent that all applicants be
evaluated only on their ability, therefore
letters of endorsements from members
of Congress, friends, relatives or others
will not be considered.

Placement preference in the Executive
or Legislative Branches of the
Government may be stated, and will be
honored to the extent possible.

Selection Criteria
The selection criteria will include:

Strength of academic performance.

Communications skills (both written and
oral).

Diversity of academic background.

Work experience.

Support of major professor.

Support of Sea Grant Director.

Ability to work with people.

Selection

Applicants will be individually
reviewed and ranked, according to the
criteria outlined above, by a panel
including representation from (1) the
Sea Grant Association, (2) the Office of
Oceanic and Atmospheric Research, and
(3) the current and possibly last past
group of Fellows. The individuals
representative of these groups will be
chosen on a year by year basis according
to availability, timing, and other
exigencies. Relative weights for the

evaluation criteria are equal. The
Federal Fellowship Director of the
National Sea Grant Office will then
group the top-ranked applicants into
two categories, legislative and
executive, based upon the applicant’s
stated preference and/or judgment of the
panel based upon material submitted.
The number of fellows assigned to the
Congress will be limited to 10.

Federal Policies and Procedures

Fellows receive funds directly from
the National Sea Grant Colleges, and are
considered to be subrecipients of
Federal assistance subject to all Federal
laws and Federal and Commerce
Department policies, regulations, and
procedures applicable to Federal
financial assistance awards.

Past Performance

Unsatisfactory performance under
prior Federal awards may result in an
application not being considered for
funding.

Pre-Award Activities

If applicants incur any costs prior to
an award being made, they do so solely
at their own risk of not being
reimbursed by the Government.
Notwithstanding any verbal or written
assurance that may have been received,
there is no obligation on the part of
Department of Commerce to cover pre-
award costs.

No Obligation for Future Funding

If an applicant is selected for funding,
Department of Commerce has no
obligation to provide any additional
future funding in connection with that
award. Renewal of an award to increase
funding or extend the period of
performance is at the total discretion of
Department of Commerce.

Delinquent Federal Debts

No award of Federal funds shall be
made to a Fellows applicant who has an
outstanding delinquent Federal debt or
fine until either:

i. The delinquent account is paid in full,

ii. A negotiated repayment schedule is
established and at least one payment is
received, or

iii. Other arrangements satisfactory to
Department of Commerce are made.

Name Check Review

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury, or other matters which
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significantly reflect on the applicant’s
management honesty or financial
integrity.

Primary Application Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters: Drug-Free Workplace
Requirements and Lobbying,” and the
following explanations are hereby
provided:

i. Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, **‘Nonprocurement
Debarment and Suspension” and the
related section of the certification form
prescribed above applies;

ii. Drug-Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, “Governmentwide
Requirements for Drug-Free Workplace
(Grants)” and the related section of the
certification form prescribed above
applies;

iili. Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000;
and

iv Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF-LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-513, “‘Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF—LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to Department of Commerce. SF—LLL

submitted by any tier recipient or
subrecipient should be submitted to
Department of Commerce in accordance
with the instructions contained in the
award document.

False Statements

A false statement on an application is
grounds for denial or termination of
funds and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Intergovernmental Review

Applications under this program are
subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Classification

Prior notice and an opportunity for
public comments are not required by the
Administrative Procedure Act or any
other law for this notice concerning
grants, benefits, and contracts.
Therefore, a regulatory flexibility
analysis is not required for purposes of
the Regulatory Flexibility Act.

This action has been determined to be
not significant for purposes of E.O.
12866.

This document contains collection of
information requirements subject to the
Paperwork Reduction Act. The
“Application for Dean John A. Knauss
Marine Policy Fellowships™ has been
approved by OMB under control
number 0648—0362 with average
responses estimated to take two hours.
This estimate includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments on this
estimate or any other aspect of this
collection to National Sea Grant College
Program, R/SG, NOAA, 1315 East-West
Highway, Silver Spring, MD 20910
(Attention: Francis S. Schuler) and to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503
(Attention: NOAA Desk Officer).
Notwithstanding any other provision of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

Dated: February 25, 1999.
Louisa Koch,

Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.
[FR Doc. 99-5115 Filed 3-4-99; 8:45 am]

BILLING CODE 3510-KA-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 990125030-9030-01]

RIN 0648—-ZA56

National Oyster Disease Research
Program and Gulf Oyster Industry
Initiative: Request for Proposals for FY
1999

AGENCY: National Sea Grant College
Program, National Oceanic and
Atmospheric Administration,
Department of Commerce.

ACTION: Notice of request for proposals.

SUMMARY: The purpose of this notice is
to advise the public that the National
Sea Grant College Program (Sea Grant)
is entertaining preliminary proposals
and subsequently full proposals to
participate in innovative research,
outreach and demonstration projects in
two separate competitions: one to
continue the National Oyster Disease
Research Program (ODRP) and one to
continue the Gulf Oyster Industry
Program (GOIP). In FY 1999 and 2000,
Sea Grant expects to make available
about $1,475,000 per year to support the
National Oyster Disease Research
Program through projects that focus on
diseases that are impacting the oyster
populations of the US, and about
$930,000 per year to support the Gulf
Qyster Industry Program through
projects that focus on the oyster
industry problems of the Gulf Coast
with special emphasis on the human
health considerations within that
industry. Matching funds equivalent to
a minimum of 50% of the Federal
request must be provided for each
project. Successful projects will be
selected through national competitions.

DATES: Preliminary proposals must be
submitted before 5 pm (local time) on
April 5, 1999 to the nearest state Sea
Grant College Program or the National
Sea Grant Office (NSGO). After
evaluation at the NSGO, some proposers
will be encouraged to prepare full
proposals, which must be submitted
before 5 pm (local time) on May 27,
1999 to the nearest state Sea Grant
College Program or the NSGO.
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ADDRESSES: Investigators located in
states with Sea Grant Programs must
submit their preliminary proposals and
full proposals through those programs.
The addresses of the Sea Grant College
Program directors may be found on Sea
Grant’s home page (http://
www.mdsg.umd.edu/NSGO/index.html)
or may also be obtained by contacting
the Program Manager at the National
Sea Grant Office (see below).
Investigators from non-Sea Grant states
may submit their preliminary proposals
and proposals directly to the National
Sea Grant Office at: National Sea Grant
College Program. R/SG, Attn: Oyster
Disease and Gulf Oyster Industry
Competition, Room 11838, NOAA, 1315
East-West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
James P. McVey, Program Director for
Aquaculture, National Sea Grant College
Program, R/SG, NOAA, 1315 East-West
Highway, Silver Spring, MD 20910, or
Mary Robinson, Secretary, National Sea
Grant Office, 301-713-2451, facsimile
301-713-0799.

SUPPLEMENTARY INFORMATION:

I. Program Authority

Authority: 33 U.S.C. 1121-1131.

(Catalog of Federal Assistance Number:
11.417, Sea Grant Support.)

I1. Program Description

Background

National Oyster Disease Research
Program: For more than two decades,
oyster populations in the Chesapeake
Bay and mid-Atlantic area have been
increasingly battered by Dermo and
MSX, two parasitic diseases for which
there is no known remedy. In the
northeast, a new and as yet unidentified
pathogen, called Juvenile Oyster Disease
(JOD), has been taking a toll in
hatcheries. On the west coast, the
Pacific Oyster has been subjected to
puzzling summer mortalities.

The continuing decline of oyster
stocks has been a catalyst for federal
support of the Oyster Disease Research
Program, a far-reaching effort by the
National Oceanic and Atmospheric
Administration to support innovative
research that will lead to improved
techniques for combating oyster disease.
The Program began in 1990 with
oversight by the NOAA National Marine
Fisheries Service and its Chesapeake
Bay Office, and is now administered by
the National Sea Grant College,
Program.

Through competitive proposals each
year, the Oyster Disease Research
Program is supporting efforts to
develop:

(1) Optimal strategies for managing
around disease.

(2) Molecular tools to better monitor
the onset and presence of disease.

(3) Better understanding of the
processes of parasitic infection.

(4) Improved understanding of the
oyster’s immune system.

(5) Hatchery techniques for producing
disease-resistant strains.

This extensive program of ongoing
research, coupled with outreach and
management efforts, aims to better serve
the restoration of health populations of
oysters in the nation’s coastal waters.

Gulf Oyster Industry Program: The
Gulf Oyster Industry Program is a long
term, research-based program aimed at
assisting the oyster industry in states
adjoining the Gulf of Mexico to achieve
full economic recovery and sustainable
oyster production. This program will
foster the participation of highly
qualified academic researchers with
industry and management agency
personnel in a organized,
comprehensive search for practical
solutions to the most pressing problems
of the Gulf oyster industry, including
those relating to Vibrio vulnificus, a
human pathogen, and other human
health risks associated with raw
molluscan shellfish.

Funding Availability and Priorities

The National Sea Grant College
Program encourages proposals that
address one of the following two
program areas:

(1) National Oyster Disease Research
Program (ODRP)

The official vision statement for the
program is ‘‘to provide, through a
coordinated research program, the
technological basis for overcoming
diseases which currently limit oyster
production in the United States”. Even
though ODRP emphasis is on diseases
associated with the American oyster,
proposals addressing disease problems
of other oyster species will be
considered as long as they relate to the
priorities identified below:

In response to the progress reports
presented at the special session on the
“Oyster Disease Research Program—
Progress to Date”, during the
International Shellfish Restoration
Conference, 21-23 November, 1996, the
ODRP Steering Committee
recommended that future
announcements encourage partnerships
for the transfer of basic research
findings and new technology where
opportunity exists. These partnerships
may consist of, but will not be limited
to, such activities as involvement of
private sector and extension/outreach in

the implementation of research results
and trials of diagnostic methods, or
commercial development of tools for
oyster disease management. Even
though this Announcement is
encouraging projects of this type, the
Steering Committee recognizes that
some of the best work being done on
oyster disease involves basic research,
which may not be ready for application,
but which still contributes to a greater
understanding of the fundamental
nature of oyster diseases. Sea Grant will
continue to support this basic research,
while providing opportunity for those
researchers that have already developed
useful applications to receive
consideration in the proposal process.
We have also provided more detail on
the results of ongoing research on the
National Sea Grant Homepage on the
World Wide Web at http://
www.mdsg.umd.edu.

Another consideration identified by
the Steering Committee involves
creating opportunities for larger-scale
efforts that build on existing progress
where it would be meaningful. The
intent of projects that would fall into
this category should be research
hypothesis testing, but not long-term
monitoring. The committee felt that this
is an avenue for reaching the next step
programmatically, and would encourage
researchers to build the appropriate
partnerships and linkages, especially
with concerned State agencies.

Primary consideration for funding
will be given to proposals which
address the specific priorities listed
below. These priorities, originally
determined at a national workshop in
January, 1995 and further refined at the
QOyster Disease Research Program
session during the International
Shellfish Restoration Conference in
1996, are not listed in any implied order
of importance.

(1) Parasite life cycles and the
dynamics and mechanisms of
transmission—investigations of selected
aspects of the life cycles of oyster
pathogens, especially MSX and
Perkinsus, and the dynamics/
mechanisms of disease transmission
among host organisms.

(2) Host-parasite interactions—
investigations which: determine how
pathogens avoid host defense
mechanisms; biochemically characterize
Perkinsus strains; determine factors
which confer virulence to Perkinsus
strains; determine mechanisms of
infection/entry into the host; or compare
disease processes in oyster species.

(3) Mechanisms of disease
resi